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' Attorneys for Plaintiff 


known as BOBBY DARIN, 
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Plaintiff, 
vs. 


COMMONWEALTH UNITED CORPORATION, 
; a Delaware corporation; 

| COMMONWEALTH UNITED MUSIC, INC., 
| a Delaware corporation; A. BRUCE 
ROZET; OLIVER A. UNGER; IRVING 
GOLDSTEIN; SIDNEY KIBRICK; RODNEY 
W. LOEB; HOWARD MARTIN; PETER 

: GETTINGER; BENJAMIN F. BRESLAUER; 
, THEODORE R. SAYERS; N. CLARKSON 

| EARL, OR.; DR. H. IGOR ANSOFF; 
PETER HUANG; and GOTTFRIED von 
MEYERN-HOHENBERG, 


COMPLAINT 


RESCISSION, BREACH OF 
CONTRACT AND FRAUD 


Defendants. NOV 301979 


Ss D N e4 
COMES NOW the plaintiff, and for a first G of 


| action against defendants, and each of them, alleges as follows: 
i 
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FIRST CAUSE OF ACTION 
Ls : 
Jurisdiction of this cause of action is based upon 
' Section 27 of the Securities Exchange Act of 1934 (15 U.S.C. 
§78a(a)), Section 22(a) of the Securities Act of 1933 (15 U.S.C. 
§77v(a)) and on the principles of pendent jurisdiction. This 


cause of action arises under Section 17 (a) of the Securities 


Act of 1933 (15 U.S.C. §77a(a)), Sections 10{b) and 14(a) of 
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1| the Securities Exchange Act of 1934 (15 U.S.C. §78}(b), §78n(a)), 
a the rules and regulations of the Securities and Exchange Commission 
3 | promulgated under both acts and common law principles. 

‘| a. 

5 Plaintiff is informed and believes and thereon 

6|| alleges that at all times mentioned herein each of the defendants 
97 || was the agent, servant and employee >2f the remaining defendants, 
8 || and each of them, and was acting within the time, purpose, 

9 


course and scope of said agency and employment, and acting 


10 ! with the express and implied knowledge and consent of the re- 


maining defendants, and each of them. 
| 3. 
At all times herein mentioned, defendant COMMONWEALTH 
UNITED CORPORATION (hereinafter referred to as "CUC") was 
_ and still is a corporation organized and existing under and 
ay virtue of the laws of the State of Delaware, transacting 


, business in the County of Los Angeles, State of California. 


4. 
At all times herein mentioned, defendant COMMONWEALTH 
‘setae MUSIC, INC.- (hereinafter referred to as "CUM") was 
‘and still is a corporation organized and existing under and 
' by virtue of the laws of the State of Delaware, transacting 


| business in the County of Los Angeles, State of California. 


5. 


At all times herein mentioned, defendant A. BRUCE ROZET 


| was Chairman of the Board of Directors, Pvesident, Chief Executive 
Officer and a Director of defendant CUC. 
bed 6. 


At all times herein mentioned, defendant OLIVER A. 


a. 
‘, 
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Acie 


UNGER was Vice Chairman of the Board of Directors, and a‘ 
bd . 


Director of defendant, CUC. 
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7. 
At all times herein mentioned, defendant IRVING 
GOLDSTEIN was Executive Vice President, Treasurer and a 
Director of defendant CUC. 
8. 


At all times herein mentioned, defendants RODNEY 


A? 


W. LOEB, SIDNEY KIBRICK, and HOWARD MARTIN were Vice Presidents 


of defendant CUC. 
9. 
At all times herein mentioned, defendant PETER 
GETTINGER was Secretary and a Director of defendant CUC. 
10. 
At all times herein mentioned, defendants THEODORE 
R. SAYERS, N. CLARKSON EARL, JR., DR. H. IGOR ANSOFF, PETER 


HUANG, and GOTTFRIED von MEYERN-HOHENBERG were Directors of 


defendant CUC. 
Li. 
Plaintiff is informed and believes, and based upon 
such information and belief alleges that at all times herein 


mentioned, T. M. MUSIC, INC. (hereinafter referred to as 


under and by virtue of the laws of the State of New York, 


i transacting business in the County of Los Angeles, State of 


California. Further, at all times herein mentioned, T. M. 


owned all of the outstanding shares of the stock of TOWNE 


MUSIC CORP., a New York corporation, and DOMITCH MUSIC, INC., 


a New York corporation; and T. M. owned three foreign sub- 


sidiary corporations: T. M. MUSIKVERLAG, G. M. B. H., a 


| German corporation; T. M. MUSIC (Australia) Pty. Ltd., an 


Australian corporation; and T. M. MUSIC LIMITED, a British 


corporation. 


AIG4/ 


‘"D, M.") was and still is a corporation organized and existing 
E 


At ail times herein mentioned, T. M. was in the A8 


12. | 
| 


business of, among other things, publishing musical compositions 
written by plaintiff and other individuals. The assets of 

T. M. included, among other things, all right, title and 

interest in and to musical compositions and copyrights, 

renewal copyrights, and extensions therein; licenses to 


publish musical compositions; exclusive song writer contracts; 


mechanical rights in and to musical compositions; anda 
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contract for the administration of a catalog of musical 
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compositions. 


13. 
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On or about August 20, 1968, plaintiff and defendants 


cuc and CUM entered into a written contract by the terms of 
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which defendant CUM agreed to acquire from plaintiff all of 
' the issued and outstanding shares of capital stock of T. M. 

by issuing solely in exchange therefor shares of capital stock 
\ of defendant cuc, which shares had a par value of One Dollar . 

($1.00) per share. A true copy of said contract is attached 
| hereto as Exhibit "A" and made a part hereof by this reference 
| as though set forth in full-at this point. 

14. 

‘Pursuant to the provisions of said contract, and 
specifically paragraph 10.2 thereof, defendant CUM delivered 
to plaintiff on the closing of the plan of reorganization 

' contemplated under said contract, 77,327 shares of capital | 
' stock of defendant CUC, having an aggregate market value 


, Closely equaling $1,300,000.00. As a result of said contract, 
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| and the plan of reorganization contemplated thereunder, 
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plaintiff acquired said securities: of defendant CUC during the 
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period complained of herein. 
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15). 
t all times pertinent to the complaint, securities 


of defendant CUC, including convertible debentures, convertible 


exchange, except for the period after July 22, 1969, when 
the American Stock Exchange Suspended trading in Commonwealth 
; Stock and convertible debentures on said exchange. On that 
date, the common stock of defendant CUC was traded on the 
of defendant CUC were traded at a price of $67.00 and defendant 
cuc preteried was traded at a price of $16.25. 
16. 
On or about August 1, 1969, the Securities and 
| Exchange Commission directed that over-the-counter trading 
' in defendant CUC be Suspended. On that date, the over-the- 
counter high and low bids for the common stock of defendant 
CUC were $4!75 and $4.25, respectively. 
17. 


On or about December 23, 1969, over-the-counter 


trading in the common stock of defendant CUC was resumed, 
at which time the over-the-counter price of the common stock 
| Of defendant CUC was as low as $1.50 bid, $2.50 asked. 
| AS of the date of this complaint, the over-the-counter 
l price of the common stock of defendant CUC is approximately 
8 50 Bid, © 57S) aes, 
ey 18. 

Beginning in 1967, and thereafter, defendants, 

; acting in close concert and conspiracy, embarked upon a 
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; Course of self-dealing, entered into financial transactions 


nai which had no legitimate business purpose, disseminated false 
| information, withheld material information, and “dressed-up" 
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| the financial statements of defendant Cuc, all of which 
artificially manipulated and influenced, and was designed 

| to so manipulate and influence, the market price of defendant 
| cuc's securities- 

| i 
\ 19.. 


During the period commencing on January 1, 1967, 


and continuing to and including December 31, 1968, defendant 


1 
2 
3 
& 
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cuc failed to disclose material facts and continued to 

g || disseminate and release financial information concerning 

10 | defendant cuc which was materially false and misleading. 
. Said omissions and materially false and misleading informa- 
12 | tion was contained in, among other things, an annual report 


15 | of defendant CUC for 1967. 


14! 20. 
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15 |: 


16 | defendant cuc's financial condition had the effect of causing 


The failure to disclose the truth concerning 


17 5 defendant CUC's securities to trade at artificially inflated 
18 | market prices. ° 

19 || 21. 

20 | Plaintiff, in acquiring his shares of common stock 
21 || of cafendant CUC, was misled to his damage and loss by the 
22 || artifically inflated market prices thereof at the time of 

a3 | such acquisition. 

24 22. 

sal The defendants, and each of them, knew or should 
26 || have known that the annual report referred to herein would | 
27 || be relied a by defendant CUC's security holders and the 
28 |. financial aaiy and the ‘publi ec in connection with pur- 
29 || chases of defendant CUC's securities. 

30 * 23. 

31 | : Defendant: , and each of them, approved, authorized 


32 || and/or acquiesced in the false and misleading statements herein 
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complained of and/or otherwise aided and abetted in the 
implementation of the wrongs complained of herein. 
24. 


The acts and transactions complained of herein 


' were effected by the means and instrumentalities of inter- 
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state commerce or the mails. 
25. 
Many of the acts and transactions constituting 


the violation occurred in the Central District of California. 


SECOND CAUSE OF ACTION 
For a second, separate and distinct cause of 


action against defendants, and each of them, plaintiff 


! 
; alleges as follows: 


26. 


Plaintiff repeats and realleges each and every 


- allegation set forth in paragraphs 2 through 14, inclusive, 


| of the first cause of action herein, as though at this point 


set forth in full. 


27. 


Under the terms of said contract, and specifically 


paragraph 14 thereof, defendant CUC agreed that during the 


| year 1968 it would, at its own expense, take all necessary 


| action to file and thereafter use its best efforts to cause 


to become effective a registration statement under the 


r Securities Act of 1933, as amended, with respect to the 


' shares of capital stock of defendant CUC to be issued and 


' delivered to plaintiff upon the "closing" as that term is 


defined in paragraph 2 of said contract. The foregoing repre- 


' sentations of defendant CUC were a material inducement for 


SS. So ee 


plaintiff to enter into said contract and but for said 


representations, plaintiff would not have entered into it. 


ee ee 


y 
y 
\ 
Defendant CUC failed to use its best efforts to Ai12 
comply with its representations set forth in paragraph 14 | 


of said agreement and, specifically, failed to file the 


| 
. si aforesaid registration statement in the year 1968 and further 
| failed co use its best efforts during the year 1968 to cause | 
. 7| such registration statement to become effective with respect | 
e| to the shares of capital stock of defendant CUC issued and | 
: 9! delivered to plaintiff under the terms of said contract. 
! 10 29 | 
11 : During the early part of the year 1969, plaintiff | 
12 | learned of the failure of defendant cuc to cause the aforesaid 
3 registration statement to become effective in the year 1968. | 
14 | A zegistrat toy statement covering the shares of capital stock \ 
| 15; of defendant cuc issued and delivered to plaintiff was subse- | 
16 | guently filed with the Securities and Exchange Commission 
17! on or about April 29, 1969, but such registration statement | 
| 16 | has not become effective with respect to the shares of capital 
19 | stock of defendant CUC issued and delivered to plaintiff. 
| 20 | At the time plaintiff learned of the failure of defendant 
! 21 ; ue to file and thereafter cause to become effective such 
| 22 |, registration statement in the year 1968, and for the period 
| os time thereafter, to and including the time of the filing 
24 . of thi complaint, defendants, and each of them, expressed 
| 25 | their assurances to plaintiff that the aforesaid registration 
! 26 statement filed on or about April 29, 1969, would be caused 
3 a7. to become effective. AS a result of the foregoing assurances, 
~ 2e plaintiff withheld action to rescind the said contract until 
29 the filing of the complaint herein. 
30 30. 
¥ 31 | Plaintiff is informed and believes, and based upon 


32° such information and belief alleges, that the financial information. 


concerning defendant CUC presented to pl.intif£ prior to his 


entering into said contract, which said financial information Al 


was contained in financial statements and an annual report 
of defendant CUC ‘for the year 1967, and which said financial 
information was a material inducement to plaintiff entering 
into said contract, was materially false and misleading. 

The failure of defendants, and each of them, to disclose 


the truth concerning defendant CUC's financial condition 


o ovr Pm OO Fe OF WD BH 


| had the further effect of causing the securities of defendant 


" @UC to be traded at artificially inflated market prices at 


ee) 
YK Oo 


the time plaintiff entered into said contract and at the time 


a) 
Le) 


_ of the closing under the terms of said contract. 


w 
o 
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As a further material inducement for plaintiff to 


1 


| enter into said contract, defendants, and each of them, 


~ 
o 


offered plaintiff an exclusive songwriter's agreement with 


~ 
a 


I a subsidiary corporation of defendant CUC. In entering 


into such an agreement, defendants, and each of them, assured 


: plaintiff that he would actively perform songwriting duties 
for projects of said subsidiary of defendant CUC for a period 
of three years. As a result of such representations of defen- 
dants, and each of them, plaintiff did enter into an exclusive 
songwriter's agreement with Chardon Music, Inc. Said exclusive 

: songwriter's agreement became effective upon the closing under 
the terms of the contract attached hereto as Exhibit "A", 
pursuant to a letter agreement of August 20, 1968, by and 

’ between Chardon Music, Ince. and Marvin Sears, attorney for 

' plaintiff on said date. By the terms of said exclusive 
songwriter's agreement, plaintiff has been and is obligated 
from the effective date thereof for a period of three years 
thereafter to assign, transfer and deliver to said subsidiarv 


of defendant CUC all of ,his musical compositionswritten by 
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plaintiff during said period of time. 
32. 

Defendants, and each of them, have failed to provide 
the projects in which plaintiff was assured the Opportunity of 
creating musical compositions as aforesaid. Furthermore, de- 
fendants, and each of them, have failed to use their best 
efforts to exploit the musical compositions of plaintiff 
assigned to said subsidiary of defendant CUC, pursuant to 
the terms of said exclusive songwriter's agreement. 

33. 


From and after the effective date of said exclusive 


{ songwriter’ S agreement as aforesaid to the present, defendants, 


and each of then, expressed their assurances to plaintiff 
(a) that defendants, and each of them, would provide projects 


in which plaintiff would be able to create musical compositions, 


and (b) that defendants, and each of them, would use their best 


. efforts to exploit the musical compositions of plaintiff assigned 
} 


: to the aforesaid subsidiary of defendant CUC. As a result 


| of the foregoing assurances, plaintiff withheld action to 


‘ rescind the said euch isive songwriter's agreement until the 


| filing of the eonedaint herein. 


34. 


Plaintiff has performed all conditions, covenants, 


: and promises under said contract attached hereto as Exhibit 


j; "A" and said exclusive songwriter's agreement, on his part 


to be performed. 


35. 


Plaintiff intends service of summons of this 


, complaint to serve as notice of rescission of said contract 


‘ 


; attached hereto as Exhibit "A" and said exclusive songvriter's 
_ agreement, and hereby offers to restore all consideration 


furnished by defendants, and each of them, under said contracts, 


> 


| 
| 
| 
| 
| 
| 
| 
: 
| 
A 
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! aie 
on condition that defendants, and each of them, restore to 


\ 
' him the consideration furnished by plaintiff. | 


36. 


ik 
Ht 
| 
: Plaintiff will suffer irreparable and substantial 
| 


‘ harm if the consideration furnished by him is not restored, 


| in that (a) as a result of the failure of defendant CUC to 


file and thereafter use its best efforts to cause to become 


larly described above, plaintiff was deprived of the oppor- 


| 
| 
effective in 1968 a registration statement, as more particu- 
| 


4 tunity of selling the shares of capital stock of defendant 


cuc received by him upon the closing under the terms of said 
J 


| 
| contract attached hereto as Exhibit "A" at a price substantially 


| 
equivalent to the market value of said shares at the time 


of the closing under the terms of said contract; (b) as 4 
| 
result of the actions of defendants, and each of them, in 


sqoqncspngeemmoye es 
2s send ORG BP ot SO nt RD HGUEP UR FO e 


ane eit 


disseminating and releasing said financial information 
concerning defendant cuc which was materially false and 

: misleading, the value of the shares of common stock of de- 
fendant CUC have declined to a present over-the-counter 

| price of approximately $50 bid, 9.15. asked, for which 
| 


| Snares there is no market; and (c) as a result of the fay lure 


\ 
22 | of defendants, and each of them, in exploiting the musical 


compositions of plaintiff produced under the terms of said 


24 | exclusive songwriter's agreement and as a result of (che 
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25 
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| 
i projects in which plaintiff may perrorm his services as : 
a7 


failure of defendants, ana each of them, in not providing 


: songwriter under said agreement, plaintiff has been deprived 
28 | of the opportunity to practice his profession of songwriting - 
' and has consequently been deprived of an income therefor. 
37. 
Rescission of the contract attached hereto as 


Exhibit "A" and the said exclusive songwriter's agreement 


setups " 
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will not adequately compensate plaintiff since defendants, Ai6 \ 


and each of them, have allowed tic assets of T. M. to decline 

in value as a result of their failure ta vuxploit such assets 
| in a proper manner; and further, since defendants, and each 
. Of them, have deprived plaintiff of the oppor tind ty of practicing 
| his profession of songwriting from the effective date under 
| Said exclusive songwriter's agreement to the present time 

with a resulting loss and income therefrom. Therefore, 
| plaintiff has been damaged in the further sum of $1,000,000.00 
which plaintiff demands in addition to the restoration of all 
consideration transferred by plaintiff under said contract 
attached hereto as Exhibit "A" and said exclusive songwriter's 
| agreement. 

THIRD CAUSE OF ACTION 
For a third, separate and distinct cause of action 
7 against defendants, and each of then, plaintiff alleges as 
| follows: 
38. 
Plaintiff repeats and re-alleges each and every 

| allegation of paragraphs 2 through 14, inclusive, of the 
first cause of action herein, and paragraphs 27, 28, 30, 


31, 32, and 34 of the second cause of action herein, as 


though set forth in full at this point. 
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39. 
During the early part of the year 1969, plaintiff 
learned of the failure of defendant CUC to cause the afore- 


‘ 


said registration statement to become effective in the year 


1968. A registration statement covering the shares of capital 

stock of defendant CUC issued and delivered to plaintiff was 
subsequently filed with the Securities and Exchange Commission 
on or about April 29, 1969, but such registration statement 


has not become effective, with respect to the shares of capital 
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1! stock of defendant CUC issued ang delivered to Plaintiff. at 
| 


| the time plaintiff learned of the failure of defendant Cuc 
i to file and thereafter cause to become effective such regis- 
| 


1 


| tration statement in the year 1968, and for the period of 


i 
MN 


ji time thereafter, to including the time of the filing 
| Of this complaint, defendants, and each of them, expressed 


| their assurances to Plaintiff that the aforesaid registratior, 


| statement filed on or about April 29. 1969, would be caused 
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| to become effective. As a result of the foregoing assurances, 


10! 


| Hi 
ji the filing of the complaint herein. 


: Plaintiff withheld action for breach of said contract until 


\ 40. 
From and after the effective date of Said exclusive 


songwriter's agreement as aforesaid, to the present, defendants, 


ai each of them, expressed their assurances to Plaintiff (a) thar 
defendants, and each of them, would proviue projects in which 

' plaintifé would be able to create musical compositions, and 

(6) that defendants, ana each of them, would use their best 

f ettorts to exploit the musical compositions of plaintiff assigned 
| to the aforesaid Subsidiary of defendant Cuc. As a result 


|| Of the foregoing assurances, plaintiff withheld action: for 
| 


' breach of said exclusive songwriter's agreement until the 


, filing of the complaint herein. 
41. 


Defendants, and each of them, breached said contract 


~o 
fo,) 


attached hereto as Exhibit "a" by failing to use their best’ 


tae) 
~“ 


efforts to comply with the representations of defendant cuc 


~ 
@ 


+ S60 forth in Paragraph 14 of said contract and, Specifically, 


% 
© 


| by failing to file the aforesaid registration statement in 


ao ao 


‘the year 1968 ana further failing to use their best offorts 
tt 
t during the vear 1968 to Cause such registration statemont 


; to become effective with respect to the shares of capital 


% 
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stock of defemlant CUC issucd and delivered to plaintiff underA1 8: 


the 


the terms of said contract. 


42. 


\ 

| 
Defendants, and each of them, breached said exclusive 
songwriter's agreement by failing to provide the projects in 
which piaintiff was assured the eppactiniay of creating musical ; 
compositions as aforesaid, and failing to use their best efforts | 


to exploit the musical compositions of plaintiff assigned to 
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the aforesaid subsidiary of defendant CUC, pursuant to the 


terms of said contract. 
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43. 
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As a result of said breaches of said contracts, 


= 
iso 


' plaintiff is in the possession of the aforesaid shares of 


=) 
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capital stock of defendan’ CUC with no market value and 


o 


plaintiff has been deprived of the opportunity to practice 


=] 
fe.) 


his profession of songwriting and has consequently been 


f deprived of an income therefor, all to plaintiff's damage 


PH 
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| in the sum of $2,000,000.00. 
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FOURTH CAUSE OF ACTION 


0 
oO 


For a fourth, separate and distinct cause of action 


0 
par 


' against defendants, and each of them, plaintiff alleges as 


0 
nw 


follows: 
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Plaintiff repeats and re-alleges each and every 


: allegation of paragraphs 2 through 14, inclusive, of the 


tae) 
o 


' €irst cause of action herein, and paragraphs 27, 28, 30, 
31, and 32 of the second cause of action herein, as though 


! 
; set forth in full at this point. 


45. 
On or about August 20, 1968, defendants, and each 
j, Of them, falsely and fraudulently represented to plaintiff 


| that during 1968, defendant CUC would, at its own expense, 


womme  eweee - 


tile and thereatter use its best 
effective a registration statement under the Securities Act 
of 1933, as amended, with respect to the shares of capital 
stock of defendant CUC, issued and delivered to plaintiff 
' on the closing under the terms of said contract. Such’ repre- 
sentations were contained in paragraph 14°of the contract 
attached hereto as Exhibit "A". 

46. 
The representations so made by defendants, and each 
, of them, were in fact false. The true facts were that defendant 
, CUC did not intend to file such registration statement in the 


year 1968, and further that defendants, and each of them, knew 


* or should have known, that defendant CUC would not use its 


' best! efforts to cause said registration statement to become 
' effective within the period of time contemplated by the parties 
| under the terms of the contract attached hereto as Exhibit "A". 
| 47. 

During the period commencing on January 1, 1967, 
and continuing to and including December 31, 1968, defendants, 
’ and each of them, failed to disclose material facts and con- 
tinued to Shubeminake and release financial information con- 
' cerning defendant CUC which was materially false and misleading. 
i Said omissions and materially false and misleading information 


- was contained in, among other things, an annual report of the 


defendant CUC for 1967. 


48. 
On or about August 20, 1968, Aa ciduoes - and each 
at them, falsely and fraudulently represented to plaintiff 
that pursuant to the aforesaid exclusive songwriter's agreencrt, 
i plaintiff would actively perform songwriting duties for projects 


' of the aforesaid subsidiary of defendant CUC for a period of 


' three years and that defendants, and each of them, would usc: 


\ Ce ee ee ee 
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ses cisiuann seco hednche saseee alates een metnman 
} their best efforts to exploit the musical compositions of A20 


plaintiff assigned to said subsidiary pursuant to the terms 


of said exclusive songwriters agreement. 


“4 49. \ 

» 5 The aforesaid representations made by defendants 
6 and cach of them, with respect to said exclusive songwriters 
qi! agreement were in fact false. The truc facts were that de- | 

' 8) fendants, and each of them, did not intend to provide projects | 
9 |: in which plaintiff would-have the opportunity of creating | 

1: musical compositions as aforesaid, and did not intend to * % | 
1} use heir best efforts to exploit the musical compositions 4 ¥ 
| 12 || of plaintiff assigned to said subsidiary of defendant CUC, \ , | 
13 pursuant to the terms of said exclusive songwriter's agreenent "| 
14 ji : 50. t: 
| 15. When defendants, and each of them, made the aforesaid 4 
16 | representations, they, and each of them, knaw them to be false; 7 
Th and such statements wer. made to plaintiff by defendants, and { 
18 | each of them, with the intent to defraud a.d deceive plaintiff i 
| 19 | and to induce him to act in the manner herein alleged. 
| 20 | 51. 
| 21 | Said representations by defendants, and each of then, 
: | 22 | were material inducement to plaintiff in e1.tering into said 
| 23, contract attached hereto as Exhibit "A" and said exclusive | 
| 24 | songwriter's agreement, and had plaintiff known the truth | 
os | thereof, plaintiff would not have entered into said contracts. 
io a 
a7 | By reason of the facts alleged, plaintiff is now in | 
: oe! the possession of the aforesaid shares of capital stock of de- 
‘ | ay | beatae CUC which are valueless and has been deprived of the 
| 30 || Opportunity of practicing his profession of songwriting and % 
8 31 | consequently has been deprived of an income therefor, al]. ‘ 
| 32} to his damage in the sum of $2,000,000.00. 3 
16. 3 
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In doing the things herein aliegod, the defendants; 
3 and each of them, acted maliciously and were guilty of warton 
a disregard of the ‘rights and feelings of plaintiff, ana by 

o reason thereof, plaintiff demands exemplary and punitive 
é 


. damages against defendants, and each of them, in the sum 


vi Of $2,000,00C.00. 
8 


9) WHEREFORE, plaintiff prays for judgment against 


10 defendants, and each of them, jointly and severally, as follows: 


11 |, 1. On the first cause of action, for compensatory 
i] ; 

12° damages in the sum of $2,000,000.90, 
| 

13 attorneys' and accountants' fees; 


together with reasonable 


14° 2. On the second cause of action, a determination 


| 
| 
| by the court that said contract attached hereto as Exhibit "A" 
|! 
;, and said exclusive songwriter's agreement have been rescinded 
lal 


fi : ‘ 
, and an order directing the defendants, and each of them, to 
' 


18 | make restoration to plaintiff of the said consideration trans- 


19) ferred by plaintiff, together with compensatory damages in the 


20 |; sum of $1,000,000.00; 
ii 


21 | 3, 


| 
be 

I 
23 


On the third and fourth causes of action, 
compensatory damages in the sum of $2,000,000.00; 


4. On the fourth cause of action, punitive damages 


24: in the sum of $2,000,000.00; 


we 5. On all causes of aciion, costs of suit incurred 
26 |, herein; and 
: II : 
« af | 6. On all causes of action, such other and further 
F 
28 relief as the court may deem just and proper. 
t 
29 | 
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EXHIBIT A 


AGREEMENT AilD PLAN OF REORNGAN LZ NCOH 


‘HIS ponent MID PLAW OF RRORGANIZATION dated 

_ August 20, 196% (the "Ft an"), dy and anorg WALDEN ROBEIT 
CASSOTTO, also known as SOBBY DARI, c/o Marvin Sears, Suite - 
500,. 1800 Avenue of the Stars, Los Angeles, california 90067 
(the tstoeknolder"), COMMONWEALTH scam INC., a ce 
Delawsc corporation ("cu") and com.cn SALE UNITED © 
CORPORATION, a witacpumatt corporation (ewe) . 


WIENESSEDT EH: 


WHEREAS, the Stockholder owns all of the tssued and 
~putstanding capital stock of T. M. Music, Inc. , a-New York 

: corporation with principal offices at 1619 Broadyay, 1 New York, 
“New York ("rm"); and 


WHEREAS, CUM and the Stockholder desire to adopt a 
plan of reorganization" as defined in Section 368(a)(1)(B) of 
the ‘internal Revenue. -Code of 1954, as amended, on the terms 
and conditions hereinafter set forth, wander wale CUM will 
acquire from the Stockholder all of the issued and outstanding 
shares oi capital stock of TM (the "OM Stock") vy issuing 
solely in exchange therefor snares of CUC capita’ stock, par 


yalue $1.00 per share’ (the "GUC Stock"); 


NOW, @VEREFORE, in consideration of the mutual .cove~ 


nants hereinarter contained, tine parties hereto agree as follows: 


On the terms and subject to all‘of the conditions 


herein and upon the performance by the parties hereto of 


their eeaneer ave obligations hereunder, the Stockholder shall — 


assign, transfer and deliver to CUM on the Closing Date (as 
that term is defined in ‘Section 2 hereof), free and clear of 
all liens, pledges, cncumbrances, eins, charges, agreements, 
‘pights, options, warrants or restrictions of any kind, nature 
or description, and cun shal) acquire from the Stockholder on 
said date, all of the T{ Stock in exchange for the number of 
shares of CUC Stock set forth in Section 10 of the Plan, free 
and clear of all liens, pledges, enounbrences, eiains, charges, 
agreements, rights, options, warrants or restrictions of any : 
kind, nature or description except as set forth in Section 6 
‘of, the Plan. , a Ps 


2, CLOSING AND CLOSING ae 


The exchange referred to in Section 1 (the "Closing") 
shall take place at such place as shall be Gesignated by CUM 
at 10:00 A.M. on August 30, 1968, or at such other date and 
such other place as shall be fixed by mutual consent of the 
parties hereto, provided however, that in the event that each 
of the conditions set forth in Sections 8 and 9 of the Plan 
shall not have been satisfied or waived by the party for 
whose benefit such condition shall have been’ given, the 
Closing shall take place on the fifth business day following 
the satisfaction or waiver of all such conditions. The time 
and date. of the Closing is referred to herein as the "Closing 


Date", Tae Closing shall be no later than October 15, 1968. 
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3. ' REPRESENTATIONS AND WARRANTIES OF TIS STOCKHOLDER 


‘*Except as otherwise specifically. disclescd in the 


Plan or in any Schedule, the Stockholder represents and 


warrants as follows: 


e 


3.1 TM is a | corporation duly organized, validly 
axinbinn and in good standing under the laws of the state of 
New York, and is qualifica to do business and - is in good 
standing in all jurisdictions in which such qualification is. 


necessary pecause of the character of the preprresee ouned 


by it or the nature ef its activities and has full power and ~ 


authority, corporate and ot vherwise to earry on its busines 
“as now conducted ard to own or lease and to operate its 


properties and assets now owned or leased and operated by it. 


3.2 The authorized vapital stock of tt ooratate 
‘of 200 shares.of common stock, without par value, i 
of which 200 shares are issued and outstanding. 
All of the outstanding snares of Ti Stock are duly authorized, 
fully paid and non-assessavle and all applicable federal and 
state documentary stamps, ‘oth original issue and transfer, 
required to be purchased and affixed, have been purchased and 
affixed, There are no outstanding subsertotions, options, 
warrants, rights or ofher agreements obligating Tii to ier C 


any additional shares of its capital stock. 


3.3 The Stockholder owns of record and beneficially 
all of the outstanding, | shares of Til Stock, free and clear of 


all liens, picdses, Ss eaecotes: clains, charg nes, agreements, 
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rights, options, warrants or restrictions of any kind, 

nature or description. The Stockholder is of full age and 

has full right, poner, legal capacity and “authority to enter 
into. the Plan and to perform his obligations hereunder. The, 
Plan has been duly executed and delivered by the Stockholder 
and constitutes his valid and legally binding agreement and 
obligation and the exceution and delivery of the Plan and 

, the consummation of the transactions contemplated hercin do 
not and wits not conflict with or result ina breach of any 
eondt tion or ousieds 4on of, or constitute ‘a default ee, or 
result in the: creation or imposition of any lien, charge or 
encumbrance .* upon the isiae Stock or upon any of the properties or 
assets of Ti, by reason - the terms of any contract, mortgage, 
lien, lease, agreement, indenture , instrument or judgment to — 
which TM or the Stockholder, or either ‘of them, is a party or 
which 4s or purports to be binding upon TM or the Stockholder 
or which affects or purports to affect any of the property ‘or 
assets of ‘Iii. No action by any federal, ‘state, municipal or -"- 
other governmental department, commission, bo: rd, bureau or 
instrumentality 4s necessary to make the Plan a valid instru- 
ment binding upon the Stockholder in accordance with ‘its 


terms, 


3.4 TM has no subsidiaries, including companies 


in which less tuan 1003 of the stock 1s owned (nor do any of 


such subsidiaries have any subsidsarics), except as set forth 
. on Schedule A, The corporations listed on Schedule A are 
collectively referred to as the “Subs sAddardes", Schedule A 


Andicates, with spied act ous each of the Subsidiaries, its name, 
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jurisdiction of incorporation, outstanding capital stock, A26 
the amount of outstanding capital stock owned by TM or by 


one of the Subsidiaries, and ‘the name of the owner of the 


balance of such: outstanding capital stock, Each of the Sub= : 


sidiarics is a corporation duly organized, validly existing 
and in good standing under the laws of the state or other 
jurisdiction in which it 4s incorporated. Each of the Sub- 
sidiaries (other than Foreign Subsidiaries) is qualified to 
do business ard is in Gest standing in all jurisdictions in 


which such qualification is necosERTy because of the character 


of the properties owned by it or the nature of its activities, 


Each of the Subsidiaries veer than the Foreign Subsidiaries) 


“has full power and author rity, corporate: and otherwise, to 


carry on its pusiness vs now conducted. and to own or lease and- 
to operate its properties and assets © now owned or leased. and 
operated by it. The capital stock of each Subsidiary indicated 
on Schedule A as being owned by TM or by a Subsidiary is duly 


authorized, fully paid end non-assessable and is owned free and 


clear of all liens, pledges, encumbrances, claims, charges, 
agreements, rights, options, warrants or restrictions of any 
kind, nature or description, subject to the agreements — 
referred to on Schedule F and, subject to such 

agreements, may be freely assigned, sold, or otherwise disposed 
of, None of the Subsidiaries has any outstanding subscriptions, 
options, warrants, rights or other agreements obligating it to 


sue any additional shares of its capital stock. (Tre corp~ 


orations listed on Schedule A vhich are incorporated ina 


juris diction other than a state of the- United States are 


“5° 
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sometines hereinabove or hereinafter sotiadd to as “Foreign 


Subsidiaraca". TH and the corparations listed on Schedule k, 


excluding Foreign Subsidiaries, are ‘sometimes hereinabove or. 


hereinafter referred to collectively. as the ua Domestic 
Companies",) None of the Foreign Subsidiaries are in default | 
in respect of any agreement with any of the Ti —— 
Compares and none of the Foreign Subsidiaries own or control 
any copyrights except copyrights in respect of compositions 

- Jisted in Schedule Hi. 


3.5 Schedule B consists of a combined palance 
sheet of the wt Domestic Companies at December 31, 1967 and 
a combined statement of income of. the “TM ‘Doriestic Companies 
for the year then ended. » Such statements are unaudited but 
have been prepared by Gerald Miller & Company, TM's independent 
“eertified public accountants. Schedule C consists of a 'com- 
“ ‘pined palance sheet of the TM Domestic Companies at June 30, 
1968 (the “Balance Sheet") and a combined statement of income 
of the TM Domestic Companies for the six months then ended , : 
(the "Income Statement"), Such statements are’ unaudited but 
have been prepared by Gerald Miller & Company. The financial 
statements comprising Schedules B and C fairly present the 
conbincd financial condition of the TH Domestic Companies 
at their respective dates, and the. combined results of ope erataann 
of the TM Domestic Companies for the periods covered thereby, 
and have been prepared - in accordance with generally accepted 
agcounting principles consistently applicd, _ At June 30, 1968, 
neither Ti nor any of the Subsidilarics febesudien Foreign 


Subsidiaries) had any liabilities or obligations of any kind, 
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contingent or otherwise, which are not reflected in the 

BPalanee Sheet or in Schedule DD, Sche siruie C-1 consists of a 
palance shect ‘at December 31, 1966 and statement of income 

for the year then ended of T, M, Musikverlag GMBIT, Schedule 

C-2 consists of a balance sheet at December 31, "1967 and ‘state- 
ment of income for the year then ended of T. M. Music Limited, 
and Schedule C-3 consists of a palanee sheet at June 30, 1967 

and statement of income for the year then ended of T. MN. Music 
(Australia) Pty., Limited, being all of the Foreign Subsidiaries, 
Such financial statouonts fairly present the financial condition 
of cach such Fore ign Subsidiary as of such dates and the gente 


of — for the pene covered - SHERI: - 


3.6 Except as set forth in Schedule E, since ‘June 30, 


1968, there has been no material advevse change in the financial 


condition, assets, liabilities, properties or business of TH or 


any of the Subsidiaries or in their title to any of their assets 


or properties, and. neither Til nor any of the Subsidiaries has 


(1) Jasucd ‘or sold any stocks, noes, ‘bords or other corporate 
securities or options to purchase the same, or entered into any 
agreements in respect thereof; (44) ecclared, sev aside or made 
(or become obligated for) any paynent or distribution in respect 
of any shares of its capital stock of directly or indirectly 
redeened , purchased or acquired (or become obligated to sicaweie 
purchase or acquire) any sha. 2s of such stock, or made (or be- 
come obligated to make ) any loans or advances ‘to any sharcholder 
or enployee; (444) incurred any damage, destruction or similar 
loss, whether or not covered by insurance, affecting 4ts property | 


or business; (iv) incurred any obligation or liability (absolute 


‘or contingent), except current liabilities dneurred in the ordinary © 


course of business ov paid any liability (absolute or congingent ) 
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other than current” Liabilities thorotefore incurred in the areanery 

course of business; (v)- sold, assigned or, “transferred any 
patents, trademarks, trade hanes, copyrights, licenses, 

franchises or other assets or properties (tangidie or tn 

tangibic) except in the ordinary course of business; (vi) mort 

gaged, pledged or granted or suffered any lien or other encum- 

brance or charge on any of its assets or properties, tangible 

or intangible; (vii) waived any rights of any value or 

caneclled any debts or claims; (viii) entered into any trans- 


actions other than in the ordinary course of business; (ix) made 


any changes in compensation payable to officers’ or directors or 


any material increases in compensation of other employees; or 
(x) suffered any other e7ens or condition of any character 
materially adverse to ee financial condition, a lia- 


bilities, business or prope erty, 


'3.7 The Til Donéstic Conraree have duly filed all 
federal, state, county and local income, excise and other tax : 
returns and reports required in the opinion of counsel to Tif 

' -to have been filed up to che date henees . 411 such returns 
are true and correct in all material respects and wees TM 
Domestic Companies have paid all taxes, interest and penalties 
shown on such returns or reports or claimed to be due to any . 
federal, state, county, local or other taxing authority. The 
TH Domestic Companies have paid or made adcquate provision in 
the Balance Sheet for all taxes payable on or prior to and 

’ with respect to all periods ending on or ‘prior to June 30, 
1968, None of the TH Domestic Companies has any liability for 


any federal, state, county or local income, excise or wigside 


“Aso 


taxes, A4nterest or.penaltics of any nature whatsoever other 
than those shown on the Balance Shect and, ether than lia- 
bilities for taxes which may have acex rued since June 30, 1968, 
in the ordinary course of business... True copics of the federal 
Ancome, tax returns of the TM Domestic Companies for the three 
years ended December 31, 1967 have been initdalied by the | 
Stockholder ard delivered to CUM accompanied vy copies of all 
communications and other correspondence from the Internal _ 
Revenue Service relatang to the pericds covered by such returns. 
None of the "1 Domes tie Companies has any liability whatsoever 
for any taxcs of any nature which may be ancien en any of the 


porate Arcstoaim ais 


3. 8 mH and the Subsidiaries own and have 004. and 
marketable title to all of their respective assets and prop~ 
‘erbies, . including without limitation, all of the ansete and 
properties reflected in the Balance Sheet, free ‘and clear of 
any mortgage, pledge, lien, conditional. sales or other agree- 
ment, Lease, encumbrance, right, contract ee. Obarat of any 
nature exeept (i) to the extent stated’ or reserved against 
on the Balance ‘Sheet and for changes occurring in the’ ordinary 


course of business ¢“ter June 30, 1968, none of which. changes 


‘are adverse; and (ii) as set forth in Schedule PF. 


3. 9 Neither TM nor any of the Subsidiaries is a 
party to or has any contract or commitment of any kind or 
nature. whatsoever, AneLuding without Limitation, any ‘Lease 
license, franchise, employment , consultant or commis ssion. 
agreement or pension, profit-sharing, bonus, stock purchase, 


retirceucnt., hospitalization, insurance or other plan or 
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arrnagement involving employce bencfits, contract with any : 


Javor union or contract for services, materials, supolics or 
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equipment’ or for the sale or purchase of any of its products, 
assets or services, except (1) mechanical reproduction 
Licenses other than blanket mechanical licenses, (44) song- . 
writer agreements other than agreements by songwriters to 

_ perform services over.a ‘period of time and other than agreements 
covering more than one song, (414) contracts ane ‘commitments set 
forth in Schedule G, true copies of which ve peen delivered by 
the Stockholder ‘to CUM, and (iv) employment contracts terminable 
on not more than two weeks notice. Each of the . ‘contracts and 
commitments referred. to herein or in Benes G is valid and 


‘existing, in full foree and effect and enforceable in accordance 


cow tee he ese ec ccae rein lemeens Camecee 5 Geieatre Se 6h tmeNm Ome maE ane N F ee 


with its terms and no party thereto is in default and no claim 
of default’ by any party has been made or is now pending and there 


docs not exist any event which with notice or the passing of 
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time or both would constitute a default or vould excuse perforn-- 


ance by any party thereto, 


3.10 With respect to the ‘Schedules which tccoalulesde 


comprise Schedule H: 


3.10.1 Schedules H-1 and H-2 set forth for ii 
(aneiuding Argent iusic Inc.) and for Towne Music Coro. ("Towne") 
(each such corporation hereinafter called a "Publisher" and 
collectively the "Publishers" ) (i) the titles of all of tne 
musical conposi.t ons (the "Compositions") in which the respective’ 
Publisher owns any interest as publis her and (44) the names of . 


the composers and lyricists of the Compositions. 


* 


’ 
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(a) All such information in Schedules 2 

. and H-2 is true, accurate and complete in all. 
toeiod respects. Except wher’: otherwise specifi~ 
cally indicated on Schedule H-1 or H-2,. the Publisher 


owns 100% of the interest in cach of the Compositions. 


(b) TM 4s affiliated with BMI. oo 1s 


affiliated with ASCAP. 


“(c) Subject to outstanding licenses which are —- 


_ disclosed in the Plan or in a Sckedule, each of the 

: ‘Publishers owns, legally and peneficially, the copy~ 
“right and the right to secure copyright throughout the 

world in each of the Compositions listed for it in| 

Schedule H. Each of the Compositions which has here- 

tofore been recorded has been duly registered for — 

right in tie United States Copyright Office in the 

name of the Publisher referred to in Schedule H as 

the owner of such Composition -(or if not registered 

_4n the pame of such Publisher, has been assigned of 

record to such Puolisher by the person or firm in — 

whose name registration was effectei), and a Notice 

of Use for each such recorded Consosteton has been’ 


duly filed in the United States Copyright Office. . 


(a) Each of the composers and lyricists listed 
4n Schedule Il has been fully paid all of the consider- 
atJor duc him as of the date hereof from, the applicable 
Publisher 4n respect of each Composition for which he 


4s listed as a writer, except for royalties accrucd 


e 
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ao shown on the Balance Sheet ‘ae deavot for 
royalties payable in respect of income yaich was 

not reported to or received by. any ‘ef the Publishers 
_at June 30, — Aa re ‘ 


© 


(e) The rights of each Publisher with respect 
to all Composaetons listed for it dn Schedule, H are 
_ free and clear of all liens, charges, claims, agree- 
“pants; rights, options, warrants or restrictions of 
‘any kind, nature or description; except for (1) the 
: royalties referred to in subsection (4) above; (ii) 
‘assignment of performing rights to the applicable 
performing rights society referréd to in subsection 
3.10,1(b)- above; (111) outstanding rights under the 
_ agreement referred to in subsdéction 3.10.6 below; 
(av) the non~exelusive mechanical reproduction 
licenses granted to the recording conpanics listed 
in Schedule I; and (v) the synchronization licenses 


referred to in subsection a 10, ; below 


(f) The soarioath of the mechanical’ sayertien 
payable to composers and lyricists in respect of each 


' Composition referred to in Schedule H does not exesed 


50:55 of the total mechanical royalties in respect of. 


such Convosicion. 


(g) Wone of the Compositions referred to on 
Schedule Il infringes upon the common law rights or 
the copyright or the 1 Literary, dranatic, motion 
pictur: or musical rigits or the trademark or trade 


nanie of any party nor does it nor will it violate the 


@1]?2~ ‘ 
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_ private, civil or property rights or the right of 


— or any other right oF any adits HAORROENET « 


3.10.2 Schedule H-3 sane forth a ius, accurate 
_ and complete list of all agreements among the Publishers and the — 
composers and lyricists named thercon viho have agreéd to render 
their exclusive services to such Publishers, setting forth the 
date and term of each such agreement. Schedule H-4 sets forth 
a true, accurate and ee probe ist ot all composers, iyricists 
and publishers to whor the Publishers have paid any advances 
which have not peen fully recouped:as at June 30, 1968, and the 
amount of such unearned advances with respect to each such writer. - 


at such date. 


¢ 


3.10.3 Schedule H-5 sets forth a true, accurate 


Po cam 


and complete list of all agreements (under which obligations are 
still outstanding) between TH, the Subsidiaries and any record- 
ing or record distributing company pine to which TM or any 
of the Subsidiaries have agreed to produce recordings for such 
company, true copies of which have been delivered by the ‘Stock-_ 
holder to CUM. Neither 14 nor any of the Subsidiaries has any 
obligation to repay any production costs, advances or royalties 


which may have peen or may hereafter be ‘paid to them or for 


| 
| 
| 
| 
| 


their account pursuant to any such agreement, except out of 


royaltics. 


3. 10.4 Neither TM nor any of the Suosidiaries 
has received or accepted any cash advances ‘against ‘mechanical 
or production royalties which have not-been fully earned, ex- 


eept as set forth on Schedule u~6, Execpt for non-recoupe ile 
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‘advances of subpublishing royalties received prior to April A35 


22, 1960, none of the Publishers has accepted or received any 
cash advances against perforaing rights royalties or printing 
or subpublis hing royalties which have not been fully earned, 


except as set forth on Schedule H-7.: 


3.10.5 As of the date hereof, performing rights 
royalty statements have been received from the applicable per- 
forming rights socicty for cach of the Publishers to the date 


set forth opposite its name beled, : ‘ - 


(a) TM - Quarter Ended December 31, 1967 
(a) Towne - Guarter Ended Decenber 3, 1967 


3.10.6 The ony agreements. pelatine to or af- 
fecting the Compositions ‘listed in Schedule H for any territory 
outside. of the United States are those certain agreements Listed 
on Schedule H-8, ‘Except for Item 1 on said Schedule H-8, true 
copies of such agreements have been delivered by the — 
to CUM. oo | 
3.10.7 The Publishers, or some of the em, have 
entered into agreements with Harry Fox, as agent and trustee, - 
authorizing said agent and trustee to aeluidie synchronization and 
mechanical reproduct jon licenses in the Compositions. True copies 
of the sald agreements together with all ame endments thereto have 
been delivered to CUM. Schedule H-9 is a true, accurate and con- 
plete list of all synchronization and mechanical reproduction 
licenses which have a granted by the Puolishers rather than by 
Marry Yox, ' : 

3.10.8 Schedule H-10 me forth a true, 


accurate and complete list of cach Composition in which any 


omens 
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Foreign Subsidiary owns any interest. | 


3.10.9 None of the rights or interests of TM 
er of any of he Subsidiarics referred to in this Section 3. 10 
‘or Schedule H is subject to termination or otherwise scltaha cates 
by the Plan or the performance faereneeer ‘of the respective 


obligations of the parties thereto. 


‘3.11 Schedule I is a true and complete list, brief 


_description | and ex cptration dates of all insurance ‘poltetls. 


“Ad of such policies are yalid and binding and in ‘full foree 


and effect as of the date TePeet « 


3 12 Except as listed and briefly described in. 


Schedule i, there are no actions, suits or arbitration pro- 


ceedings pending or, to the knowledge - of the Stockholder, 
threatened against or affecting TM ox ‘any of the Subsidiaries, 
at law or in equity in any court, or before any federal, state, 


nunicipal or other governmental department, commission,. board, 


bureau, agency or instrumentality. Neither TM nor any Sub- 


Sidiary is in scaenige with respect to any judgment , order, 
“rit, injunction or deeree in any court or federal, state, 
&unicipal or other governacntal department, commission, board, 


dureau, agency or instrumentality. 


- 


3.13 TH and cach of the Subsidtarse s ‘have complied 


with all statutes, regulations, rulas and orders of all 


1%. 
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federal, state, municipal and other governnental depart- 

ments, commissions, boards, bureaus and agencies relating 

to or affecting the conduct of their resptctive businesses 

or the maintenance of their eeepeetive properties, including, 
* without linitation, all statutes, regulations, rules and 

orders: relating to the employment of labor. There are no 

controversies pending ob ‘tneeakence between TM or any Suo- 


sidiary and any of their respective employees and neither TM 


me omsee’ 


nor any Subsidiary has suffered or sustained any labor dispute 


rerulting in any work stoppage. . 


3. 14. Except as set forth in Schedule K; and except 


for companies listed ona national securities exchange, neither 
the Stockholder nor any member of his family owns, directly or 
indirectly for his benefit or for the benefit of any such 
family member, individually or collectively, any interest in 
any ‘corporation, partnership, firm or association which (i) is 
a competitor, customer or supplier of Ti or any of the Subd- 
sidiaries, or (ii) has any existing contractual relationship 
with TM or any of the Subsidia ries, or any inte ia in any 

of the assets, propertics or rights owned by TH or any ‘of the 
Subsidiaries or which is used by any of them in their pobhoctive 
businesses, Except as set forth in Schedule L, neither TM nor 


any of the Subsidiarics is indebted to any of the foregoing 


SSRORD DS AERIS RETR 0 OEETIT ETN TS ROM ERE 8 SRT. 
: : ’ : Ta ehilltnteatsnsne rdedlahr tele dtamtorhctund OtAatemenahen eA RE 


persons and none of the foregoing persons is indebted to Tii © 
or any of the Subsidiaries, The interest of the Stockholder 
_in TM constitutes the Stockholder's entire intecrest in the 


music publishing ficld.. 
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3.15 “No representation or warranty by the Stock- 
holder in the Plan nor any documents, instruncnts, certifi- 
‘eates or Schedule contains or will contain any untrue 
statement of a material fact, or omits or will omit to state 

‘a material fact necessary to make the statements or facts 


contained herein or therein not, misleading. 


3.16 Except as expressly herein otherwise provided, 
all of the representations and warranties of the Stockholder 
set forth herein shall be true on and as of the Closing Date 
as though such representations and warranties were made on: 


and as of such time, 


h,. REPRESENTATIONS AND WARRANTIES OF 71C AND CUM 


cuc and CUM hereby jointly and severally represent 

and warrant that cach of them has all necessary saves and author- 
ity, corporate and otherwise, to execute and deliver the Plan 

‘and to perform its obligations hereunder. The execution and 
delivery of the Plan and the performance by CUC and CUM of their 
obligations hereunder have been duly aubhontsed by all requisite 
corporate action and no further action or approval is required 

in order to constitute the Plan as a binding and enforceable 
obligation of CUC and CUM. The execution and delivery of the Plan 
and the consummation of the transactions contemplated hereunder do 
not and will not violate: any provision of law or the Certificate of 


a) Z ty 
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Incorporation or By-laws of CUC or CUM and will not conflict A33 
with or result in the breach of any — or provisicn 

of, or consti. tute a default undcr, or res sult in the creation 

or imposition of any lien, charge or. eneunbrance upon any of. 

the property or assets ‘of CUC or CUM by’ reason of the terms 

of any contract, nortgage, lien, lease, ‘agreement, sndenturs ; 


instrument or judgment to which Cuc or CUM is a. Le or which ‘ 


"4s or purports to be- binding upon CUC or CUM, or which affects 


or purports to affect any of ‘the property or assets of CUC or 


CUM, and no action (other than action in respect of applications 


-or filings with the American Stock Exchange for the Listing of 


the CJC Stock and the Securities and Exchange Commission for 
the regi: stration of the cuc Stock, all of which applications 
and filings cuc and CUM shall. ‘use their’ best efforts tq cause 
to become effective at the earliest practicable tine ‘in accor- 
dance with th? provisions of this agrec ement) by any ‘federal, 
state » municipal or other governmental Gepartment, commission, 
board, bureau or instrumentality is necessary to ‘wate the Plan 
a valid instrument and binding ‘upon cuc and CUM in accorgancr 
with its terms . ; : . ; os 
5. COVENANTS CONCERNING CONDUCT. oF eee BY. TM AND THE 
 SGSUVTARTES PaO ING CLOSTAG AND CENEL AT OSEER 
MATSSKS 

The Stockholder covenants and agrees that petucen 

the date hoxeof and the Closing Date, unless otherwise 


aulhorized in writing by Cur : 


5.1 Nodther T nor any of aa — will: 


5.1.1 Issue or sell any ‘stocks, notes, bonds 


t other corporate securities, or options to purehase tho sama, 3 


or enter into any agreements in respect theroof. 


‘ °§.1.2. Declare, set aside or make (or become 


obligated for) any payment or dis tribution in respect of any 
shares of its capital ‘stock or directay or indirectly redeem, 
purchase or acquire (or become obligated to redeem, purchase 


or acquire) any shares of such stock or make oF become 


seem + Ge see-saw ee secee- eres 


obligated to make ) nied loans or lease to any ee 


or employee, or borrou any MONCY. . 


5. 1. 3 Amend its Certificate of Incorporation 


or By-laws. 


51d Ineur any obligat sion or ability 

(absolute or contingent), except sical nt liabilit vies and 
opiigat tions ineurred in the ordinary course of pusiric ss, or 

_ pay any ‘liability or obligation (abs solute or contingent ) 
other than obligations incurred in the ordinary course of- 
business or current liabilities but no liability or obligation 
will be paid or satisfied by the ereation of a new obligation 
or lability. a 


5.1.5 Sell, assign or transfer any of its. 
tangible assets or any patent, trademark, trade name, c70y~ 
wight, license, franchise or other intangible ass set or 


property, except jn the ordinary course of business. 


5.1.6 Hortsage, pledge or geant or suffer 
to exist any licn or othor encumbrance or charge on any of 
its assets or prorertios, tangible or iitangible, other than 
_ deenses granted in the ordinary course of business. . 


6.1.7 Waive any rights of any value or cancel A41 


any debts or claims without adequate consideration therefor, 


5.1.8 Make any changes in compensation payable 
to officers or dircctors or any material -inercase in comeen- 


sation payable to other employecs, 


5.2 Ti and the Subsidiarics will maintain in force 
all policies of fire, liability and other vorms of insurance 
listed in Schedule I. 


5.3 Tif and the Subsidiaries shall afford to the 
officers, attorneys, accountants and other authorized repre- 
sentatives of Cun, full access to the properties, books ‘and 
records of TM and the Subsidiaries, at reasonable times, in 
“order that CUM may have full opportunity to make sucn 


investigation as it: shall desire of their resp pective affairs. 


t 


5.4 TH and the Subsidiaries shall use its best 
efforts to maintain and preserve it s business organization 
intact, to retain its present employees, and to natatain its 


relationships with customers ae others. 


5.5 TM, the Subsidiaries . and the Stockholder shall 
furnish to CuC and CUM such financial statements and other 
information as CUC and CU;] shall reasonably require in con- 
nection with the preparation of material required to be filed 
with the Securities and Exchange Commission and the emuaes 


Stock ria ci 


5.6 The agreonment betwoen TH and Edgar Burton 
referred to as Isom 1 on Schedule G@ shall bo cancelled and 
T shall have, been released from any and all obligations to 


Fagay Burton theveunder without cost to TM, 
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6. STOCKLOLDEN IS S COVENANT WITH RESPECT TO _CUC =e 


The srociwader covenants and agrees that he will: 


not sell, transfer, hypothecate or otherwise dispose of any. 


_ shares of cuc Stock received by hin purs suant to the Plan 


unless 


6.1 A registration gia consink under the Securities 
Act of 1933, as amended, shal be ‘in effect with respect to 
such sharcs and such Stockholder shall have complica with 
all of the provisions of said Act and.all applicable ‘rules 


and i aie eile issued pursuant Sreterh or 


6. 2 Such Stockholder shel hee obtained an opinion 
of counsel, satisfactory’ to cuc in its sole and ‘absolute dis-— 


cretion, to the effect that the proposed sale, transfer, 


d hypothecation or other disposition is exempt from the rahe 


tration requirements of said Act, or 


6.3 A "no.action letter" concerning the proposed 
sale, transfer, hypothecation or other disposition shall have 


been obtained from the Securities and Exchange Commission, 


The Stockholder shall indemnify and hold cuc and 


CU harmless from and against and in respect of any claims 
for brokerase, finder's foes or other ccsnissi Ons relating 
to the transactions contemplated hereby based iin any way 


upon the acta of the Stockholder or upon agreements or 


| Arrangenents oF understandings made by the Stockholder with 
any other pers on or pors ons. cuc and CUM si11 indemnity 


om hold the Stockholder hanaless yor and against and in 


: A43° 
respect of any . claim for brokerage, finder's fees or other 
coms sions relating to the transactions contemplated hereby 
beoee in any way upon the acts of cuc or CUM or unon agrecmonts 
or arrangements or unders tandings made by cuc or CUM with any 


other person or persons. 


8, CONDITICHS PRECEDENT TO THE EXCHANGE BY Tite STOCKHOLDER 


The obligations of -the Stockholder under the Plan 
are subject to. the satisfaction or written vaiver by the Stock- 
 polder of the following conditions on or igeee to the Closing 
Date: | 


8,1 The representations and warranties by CUC 

and CUM in the Plan shat nave been, true and correct: when 
made and shall be. true and correct on and es of the Closing 

’ Date with the same force and effect as ‘though such represen- 
‘eethons and warranties had been made on and as of the Closing 
Date and CUC and CUM shall have delivered to the Stockholder 


an officers certificate confirming the same, 


8,2 CUC and CU: shall have performed all of the 
terms and conditions of the Plan on their respective parts 
to be performed and CUC and CUM shall have delivercd to tne 


Stockholdexs an officers certificate confismaing a Saree. 


8.3 The Stockholder shall have received from 
FRSSVS , Golenbock and Earell, counsel for CUC and CUM, an 
' Splnion dated the Closing Date, in form and substance satis- 
factory to counsel for the Stockholder, to the effect that 
(1) the Plan ms been duiy and validly auvhoviued, executed 
and delivered by CUC and CUM and is valid and binding upon 


then dn accordance with its texws; and (ii) the Ciuc Stock 


issuable to the Stockholder purs suant to the Plan itis been 
validly adthorized and, wien issued and dedivercd to the 
Stockholdcr “in accordance with the agi a be validly 


uaa fully paid and non-assessable. 


"8.4 No injunction or restraining order shall be 


in.effect to forbid or enjoin the consiimmation of the Plan. 
CONDITIONS PRECEDENT TO THE EXCHANGE BY cUC_AND CUM 


The eatin of CUC and cunt veigoael the Plan ar 
Bubject to the satisfaction or written yaiver vy CuUC and CUH 


of the following conditions on or prior to the Closing Date: 


9,1 The representations and warranties made by 


the Stockholder in the Plan (other than the represéntations 
and warranties contained in Section 3.7 of the: Plan) shall 
have been true and correct when made and shall be true and 
correct on and as of the Closing Date with the seme force and 
effect as though such representations and warranties had becn 
ante on and as of the Closing Date and éhe Stockholder shall 
have delivered to CUM a certificate confirming the same, 
provided however, that in tue event that repre esentations or 
warranties made by the Stockholder relating to the liabilities 
or obligations of TH and the Suosidiaries are inaccurate in 
respect of liquidated sums in an 2mouns or amounts which do 
not exceed $35,000 in the aggregate, the Stockholder may cure 
such wisrepresentation or failure of warranty by making pey- 

: nent in cash to Cuil at the Closing of yne full amount of such 


liquidated suas, or if any such ilability relates to a clain 


> 
= 
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or proceeding against TH or a Subsidiary, by posting a 

surety bond issucd by a surety company satisfactory to Cuil 
in a sum equal to the full amount of tne claim.or the full 
amount involved in such proceeding, pius a reasonable amount: 


for costs and attorneys feces. 


9.2 Neither 7 nor any of the Subsidiaries shall 
have suffered any material adverse change in its financial 
condition or pusiness and no material properties or assets 
of TH or any of the Subsidiaries shall have suffe red any 
destruction, damage or loss ond the Stockholder shall have 


delivered to CUN a certificate confirming the same. 


9. 3 The. Stockholder shall nave “performed all of 
the terms, covenants and conditions of the Plan on his part 


to be performed. 


. 


g.4 The Balance Sheet and the Income Statement 

shall have been examined by cuc's Andes pendent ¢ public accountants, 7 
and: cuc and CUM shall have been advised by such independent 
public accountants that, based upon 2a Limited review of ‘the 
financial statements of the TM Dome stic Co:apanics, nothing has 

_ Come to the attention of such accountants as would indicate that 
the Balance She bt and Income Statexent ‘do not fairly present the 
corvined financial condition of the TH Domestic Companies at 
June 30, 1968, and their combined results of operations for the 
six montrs then onc cd, in aecomiance with generally acce soted 


necounting Betnstele? gonnia stontly applied. 


9.5 cUC and CUi shall have received an opinion of 


Pact, Rosa, Warne, Derahard &s counsel ‘pe thea’ Stock- 


. 


‘holder, dated the Closing Date, in form and substance 


satisfactory to counsel for CUC and CUM, to the effect that 
(4) Gach of the Ti Domestic Companies: is duly organized, 
validly cxisting and in good starding under the laws of the: 
State of New York and has full corporate power and authorit; 
to own or lease its properties and to conduct its business _ 
as now conducted ; (ii) the Plan has been duly and validly 
executed and ‘dolivere d by the Stockholder and is valid and 
binding upon him in accordance with its terms; (144) the 
Stockholder has full legal right and authority to enter into 
the Plan and to transfer and assign the TM st eck as heréin 
provided; (iv) the delivery by the Stockholder to CUM of cex- 
“tifteates for the shores of TA Stock has passed good and 
marketable title to such paws to Cui, free ard clear or all 
liens, cncwmbrances, claims, charges, agreements, rights, 
options, warrants and restrictions of any nature whatsoever; 
.(v) all of the shares of Til Stock and all of the outstanding 
shares of capital stock of cach of the Subsidiaries are 
validly issued, fully paid and non-~assessaole; (vi) excent 

as stated in Schedule J, such counsel does not know of any 
material pending litigation to which TM or any Subsidiary is 
a party or of any material threatened litigation against T™ 
“or any Subsidiary; and (vii) no consent or order of any court 
ov Eovernucntal agency or administrative vedy not obtained as 
of the Closing Date is required for the performance of the 


Obligations of the Stockholder under the Plan. 


9.6 No dnjunetion or restraining order shall be in 


“fleck to forvid or Onjoin tac conauscation of Che Plan, 


9.7 All of the CUC Stock issuable papeeant to the 
Plan shall have been approved for listing ‘on the American Stock 


Exchang¢ subject to notice of issuance. -  : 
% ye 


us 


9.8. Any permit or permits required to be issued by © 
the State of California shall nave been issued, | 


10, ISSUANCE AND DELTVERY OF CUC ‘STOoK TO THs STOCKHOLDE R 


10,1 For the’ purpose of this Section 10, the follow- 
shall have the following abfinitions: 


10.252 The term "Maxzket Value" shall mean the 
‘average of the closing prices of CUC Stock on the 
; American Stock ok ange during the period: ‘of 30 trading 
‘days ending three days prior to she —. Date, 


10.1.2 The term "Alternate Market vere shall 


mean the average of the closing prices of CUC Stock 
on the American Stock Exchange during the period of 10 
trading days ending immediately prior to the exriration 


of 60 days from the Closing Date. oy 


10.1.3 The term "Effective Date Market Value" 
shall mean the average of the closing prices of cuc 
Stock on the Anerican Stock Excha nge during the period 
of 10 trading days ending, three days prior to the 
effective date of the Registration Statement to ve- 
filed by CUC in 1968, aereinafter referred to in 
Section 1/4. . ; 


10.2 CUM shall deliver to the Stockholder on the 


Closing, in exchange for the Vx Steck, : such nusber of rhole 


_ shares of. cuc Stock as shall have an aggregate varket Value A48 


most clos soly equal to $1,300, 000, Cuil may be reauircd to 
dcliver additional shares of CUC Stock in ‘accordance with the 
provisions of Section 10. 3. ‘ gne Stockholder may cause the 
shares to be delivered to “the Stockholder on the abides to be 
registercd in the name of Stockholder and such other persons 
(not to exceed tvo) in accordance with directions ‘delivered by 


the Stockholder to CUM at or prior to the cov arta 


10.3 If $0 Registration Stukenant to be filed by 
cuc in 1968, hereinafter referred to in Section. 14, shall not 
pecomc effective on or vefore the expiration of 60 days from 
the closing Date, and the Effective Date Market value is less 
than the Market Value, CUM shall deliver to the Stockholder on 
the effective date such additional number of shares ‘of CcuCc “Stock 
as shall have @n ag ecegate Effective Date Market Value equal to 
' $hé amount by which the Effective Date Market value of the 
ruber of shares of CUC Stock “sssued on the’ Clesing is exceeded 
by (i) the aggregate lar ket Value ‘of ‘such snares or (ii) the 
aggregate Alternate Market Value of such shares, wuiehever of (i) 
or (ii) is ss provided, however, that in no event shall CU: 
Goliver additional shares in nuaber in excess of the nunoer of 
shares originally delivered to the Stockholder and any designee 
of the Stockholdex on the Closing, and provided further, shat 
the right to receive such additional shares shall not be assign- 


wble by Stockholder except by operation of law. 
10.4 All certificates for CUC Stock shall bear the 


. 


ToLlowing Legend: 


"“Phese shares pave not been regis sae under 

the Securities Act of: 1933, a as amended. hey may 

- not be sold or offercd for sale*in the gels of 
an effective registration statoment as to the 
securitics under that Act, an opinion of counsel 
as provided in the above referred to Agreement anda 
Plan of Reorganization or .as otherwise provided in 
said Agreement and Plan sei Reorganization. © 


ill. TRANSACTIONS AT _CLOSIN 


a 11.1 At the Closing, the Stockholder contemporancously 
with the performance by ‘cuc and CUM of their peepective obliga- 
tions to be performed at the closing, shall deliver to CUM the 


following: 


eon 11. 1.1-- Certificates representing all of the 
™ Stock endorsed for transfer, with all nece ssary state and 


‘Jocal documentary transfer tax stamps affixed. 


11. 1.2 All of the T mt Domestic Companies! 

Certificates of Incorporation, By-laws, minute pooks, svock 
certificate books, corporate seals, books of account, de eds, 
leascs, indentures, agreements , evidences of indebtedness, 
correspondence, bank accounts and records, documents pertain-~ 
ing to all assets, claims, rights and liabilities and other 
exist ing documents and records of the TH Domestic Companies, 
iricluding without linitation, payroll, social security and 


. 


withholding tax records. 


11.1.3 Resignations of all officers and 


directors of the Ti i ic Companics and resignations of such 


officers and directors of the For 


officers ox directo: "5 Fs : ; Domest 


11.1./! 
9.1 and 9.2 of the Plan, 


‘ 


° 
‘pee cones ese tere cmatiwe Soe 


ececer we 5 stmesee 


woreee-e 


‘following: 9 Se 


‘12.1.5 he opinion of Messrs. Pacht, Ross, 


Warne, Bernhata & vais refers — ° in ica 9-5 of the Plan. 


12.1.6 Such further certificates and docu- 
nents as shall be reasonably requested by ‘counsel for cuc cn 


cum, including without Liuitation, evidence of compliance with 


all of the — to the setodidoe contained in Section 9 


hereof. 


11.2 At the Slosing, CUM, contemporancously with 
the performance by the Stockholder of his obligations to be 
performed ‘at the oo shall deliver — the Stockholéer the 


" 


'31.2.1 Certificates representing the number 
of shares of CUC Stock required to ve issued and delivered on 


the ee pursuant to Section 10 of the cen 


11.2.2 certified copies of ieikaninae duly" 
adopted by the Boards of" Directors of CUC and CUM authorizing 
and approving the execution and delivery of the -Plan. by -CUC 


and CUM and the performance of their ac ittenjcala obligations 


hereunder, 


11.2.3 The opinion of Messrs, Golenbock and 


Barell referred to in Section 8.3 of the Plan, 


11.2.4 The certificates referred to in 


Sections 8.1 and 8,2 of the Plan, 


11.2.5 Such further cortificates and docu- 


sents as shall be reasonably requested by counsel to the 


. 


stockholder, ineluding without limitation, evidence of com- 


pliance with all of the cond sions of the Closing contained 


an Section 8 hereof. : 


12," INDEMNIFICATIONS 


12.1 The Stockholder agrees to indemnify cuc and 
cun and save them harmless from, against, for and in respect 
of any and all damages, losses, obligations, Liabilities, 
claims, encumbrances, aet ‘iciencies, costs: and expenses (in- 
eluding without sanitation, reasonable attorneys fees and 
other costs and expenses incident to any suit, action, in- 
vestigation, claim or proceeding) (hereinafter referred to 
collectively as "Losses") surfered, sustained, incurred or 
required to be paid by cuc or CUM or — of them by reason 
of any preach or failur re of obs servance or performance of “~~ 
representation, warranty, covenant, agreement ov corunitme nt 
made by the Stockholder hereunder, or relating to or as 2 
result of any such representa ation, warrant ¥ covenant, agrec- 


ment or commitment being untrue or incorrect in any respect. 


12.2 With respect to the ager 
cuc or CUM may have suffered as 2 vesult of preach or Failure 
of observance or performance of any ropr nvation, warranty, 
covenant, agreement or commitment made by the Stockholder or 3 
relating to or as a re sult of any re sentation, warranty, 
covenant, agreement or commitment being untrue oP incorrect, 
the Stockholder agrees to pay to CUC or CUM on domand the 


& ror t 


ne 


eitive amount of such Losses, without cay eveds 


market value of any assets whic BM and tae sone lane ries 


own on the date hereof which shall not have been stated 


on the Balance Sheet, ( 


“12.3 In the event that the stockholder shall be.’ 
obligated to CuC or CULM pursuant to ‘this Section 12, or in 
the event that a suit, action, investigation, claim or pro- 
ceeding is begun, made or instituted as a re sult of which 
the Stockholder may becone obligated to CUC or CUil hereunder, 
cuc or CUM shall give prompt notice to 12° Stockholder of the 


occurrence of such event. The Stockholder agrees to defend, 

contest or otherwise protect against any such suit, action, 

investigation, claim or proceeding at the Stockh ,01der's oun 

cost and expense. aay such defense, contest or other _protec- 

tion may be taken by the Stockholder wi thout prejudice to nis 

right to recover the costs thereof from CUC or CU in the 

event that the matter involved was not a proper subject of 

indemnification notwithstanding the success or failure of 

such defensz, contes st or other prove ection, cuc and cui shall 

have the right, but not the obligation, to participate, at 

their ‘own expense, in the defense thereof by counsel of their 

wn choice, in the event that tac Stockholder fails timely 

to defend, contest or othervise protect against an, such suit, 

action, investigation, claia or procce eding, CUC and CUM shall 

have the right to defend, contest or otherwise 

the same and make any conprom ise or settlement 

secover the entire cost the: Sor rrom Stockholder, including 

whthout iaauumarai reasonavle attorneys recs, disbursements, 
anounts “paid 2s a result of such cuit, action, investi- 


tation, claim or proceeding or compromise ov settlement vheveol, 


12.4 Anything here inavove ta ths contrary notwith- 
standing, the Stockholder shall have no liability under this 
Section 12 for any Losses which shall nos exceed 10,000 in the 

aggregate, With respect to any feceral . tax deficiency or assess- 
ment for any perjod or periods up to and ‘including the Closing 
pate, the indemnity of tne Stockholder hereunder snaall be limited 


to the lesser of: 


(a) the actual amount of such deficiency or 


assessment; or ; : : 


(bd) (i) the amount of any tax, federal and state, 
payable by TM (or any successor of TM) after all steps (including 
specifically the creation of a deduction against the income upon 
which such tax is imposed) which ceuld be taken from and after 
the date of the determination of the deficiency or ass 
under any provision of the Internal Revenue Code of 15 
been taken by TH (or such successors) to decrease the 


4mposed upon Tii; plus 


(44) the amount of any tax, federal and state, 
payable, whether by TH (or such successors) or oy any, parent 
corporation of Tu (or such successor) as a direct’ result of 


vaking such steps, 


in deteraining for purposes of suoparagraoh (bo) whether or not 


narticular step could be takea by Til (or suca successor), TH 


a 
(cr such successor) shall be doternined to de a wholly owned 


Subsidiary of another domestic corporation,  Cuc,, Cun and TH 


outs 


ehall] not take, now shall this section de ceenmed Co reauire any 


* eis “ 5 * . * . 
ef thea to take, any steps which would violate any aovlicaolc 


state law, provided however, that CUC, CUM and TM shall use 
their best efforts to comply with, cr to.cnable the others 


comply with, any applicable state law. 


12.5 CUC and CUM shall indennity the Stockholder 


and save him harmless from, against, for and in respect of 
any and all Losses suffered, sustained , incurred or requircd 
to be paid by the Stockholaer by reason of any breach or 
failure of 005 servance or per formance of 2 ny representation, 
warranty, covenant, agre ment or commitment meade by CUC or 
CUM hereunder, or relating to or as a result of any such 

on caeieceaisabelaritiag warr anty, covenant, agrees nent or commitment 


being untrue or incorre ss pi any respect, 


c 


12.6 With respect to tne aggregate . sses which 
the Stockholder may have suffered as a result of a breach or 
failure of observance or performance of any representation, 
warranty, covenant, agreement or commitment made by cuc or 
CUM or relating to or as a result of any representation, : 
warranty, covenant, agrcement or commitient being untrue or 
incorrect, CUC and CUri agree to pay to She toekhnolder on 


Gomand the entire amount of such Loss 


12.7 In the event that F ji ail be ovii~ 
sated to the Stockholder pursuant to this Section 12, or in 
the event that a suit, action, investigation, clain or oro- 
seeding is begun, made or instituted as a result of whicn 
eve or CUM way becoine obligated to the Stockholdcr Kercunicr, 
she Stockholder shall sive oronpt notices to Cuc ani CUH of 


tt haere 
the oceurrence of such event. Cue and CiiK 


contess or otherwise provect against any such suit, acvicn, 
invesveisation, claim or proceeding at cuc's and CUM's own 
cost’ arc exocnse, Any such defense, conte 

fectior. Tay be taken py CUC or CUM without pre jd: 


t,o 
v 


rign recover the cost thereof fron the Stockholder in tne 
event <>. ne matter involved was nov a proper suoject of 
indemnification, notwithstanding the success or failure of 


such Gez2nse, contest or other protection, The Stockholder 


shall mive the right, out not the obligation, to participate, 


at his :.n expense, in’ the defense thereof by counsel of his 
own choice. In the event that CUC and CUM fail timely to 
defend, contest or otherwise protect egainst any gucn suit, 
action, investigation, claim or proceeding, the Stockholder 
shall neve the rignt to defend, contest or otherwise proves 
against tne meke any compromise or settlement thereo 
and recover e thereof from CUC and CUH, includ- 
ing, witrout limitation, reasonable ectarness fees, éisbursens 
and all emounts paid as a result of such suit, action, inves 


gation, claim or proceeding or compromise or settlement %! 


13. REIZDIES FOR 


ED 


13.1 In the event that CuUC and C 
to decline to close the transaction ¢ 
and shell decline to close che trans 
Plan, CuC and CUM as : dacility to tne Stockholder 


under or in any way > sac sol ané CUC and CUM shali 


nave all such rights and romecies against the Stoecknolcer as 
Lay be availedie 


Flan, in jax 


“a 
a 


cs 
mes, 


13.2 If CUC and CUM shul! 3:2 entitled to decline 


. 


to close the transaction contemplated hy the Plan, but CUC . 
and CUi shall clect nevertheless to close the cransaction | 
contemplated by the Plan, CUC and CUM nhell be deemed to 
“pave waived all claims of any nature arising from 

failure of the Stockholder to comply Witt ade of 

‘ditions referred to in Section 9 hereor of whieh CUC and CUI 


had actual knowledge on the Closing. : i 


13.3 In the event that the Stockholder snail be 
entitled to decline to close the transaétion contemplated by 
the Plan and snall decline to close the transaction conten- 
plated by the Plan, the Stockholder shall have no liability 
to CUC or CUM under or in any way by reason pacreo? and the 

‘Stockholder shall have all such rights and remedies agai: 
cuc and CUM as may be available to him pursuant to the terns 


of the Plan, in law or equity, or otherwise, 
? . . 


13.4 If the Stockholdey shall be entitled to 
decline to close the transaction contemolated by the Plan, 
but the Stockholder Soall elect nevertncicss to close the 

ansaction contemplated oy the Plan, the Stockholder snell 
te deemed to nave waived all claims of any nature arising 
trom the failure of cuc or CUil to comply with such of the 
cordlitions referred to in Section 8 hereor cf whieh the 


- 
; 


Stockholder had actual knowledse on the Closing. 


13.9 The apocst: emodies to which any ourty may 


“eSove under the temas of the Plan are cusnulative and are 


. Ao . 
Oe Interled to be exclusive of any other vaowadics or means 
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of redress to which it may be lawfully entitled in case 

of any breach or threatened breach or failure of observance 
or performance of any reprezentat sion, warranty, covenant, 
agreement or commitment inade her eunder or relating to or 


by reason of any such representation, warranty, covenant, 


agreement or comnitment being untrue or incorr ect, 


13.6 In the event thet CUC and CUM elect to close 


« 


the transaction contemplated by the Plan and the Stockholder 


wrongfully refuses so to do, or if the St sockholder fails 
(or if a failure by the yeoman threatened) to comply 


with any of the covenants at i agreen 
Pian on their respe tive parts % to be peri for 
addition to all other remedies which may be 
cuc and CUM shall be entit led to injune Give 
able relief, including without limitation, specific performance, 


and shajl be ent 


2.4 


itled to recover from the Stockholder their 
less, cost and expense (including 


incurred by them in securing such. injur : gquiteo 


relief, 


13.7 In the event that the. Stockholder elects: to 
close the transaction contemplated by the Plan and CUC or Cli 
wrongfully refuses so to do, or if CUC or C% 
fadlure by CUC ov CUH is % ened) to comply with any 
ey CUsi's part to be performed, then, 


wezedies which may be aveeerne to nim, che 


ec entitled to injunctive and other cauited 


cece se Se meee ae Seer HOmes Sew mete wee e+ 8. Os oem 
: * 
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without Limitation, specific performance, and shall be entiticd 
to recover from CUC and CUM his 1os5, “cost and Rxpenee (includ - 
ing veasonable attorneys ‘ fees) incurred by the Stockholder in 


er such Anjunetive or equitable. relief, 


13.8 ecept as | specifically provided in Sections. 
13.2. and 13. above, all of the representations, warranties, 
covenants and agreements made by the partics to the Plan shell 
survive the execution and delivery of. the Plan and the con- 
summation of the transactions contemplated hereunder, Te 
fact that CUC or CUC's or CUH's representatives or agents 
may have made certain examinations and inspections of or re- 
ceived inforiation pertaining to certain properties, dadunente 
and records of TH and the Subsidiaries, coes not in any way 
affect or reduce the full Scope or protection of tne various 
representations, warranties, covenants, agreenents or commit- 


ments contained nerein. 


14, ADDITIONAL COVENARTS © OF cuc 


‘During 1968, CUC shall, at its own expense, take 


all necess ary action to file and thereafter use its(best 
efforts to cause to vecome effective 4 Registration State- 

ment mney the Securities Act of 1933, as amended, with respect 
to the shares of cuc Stoek issued and delivered to the Stock- 
holder on the Closing. CUC shall, at its own expense, deliver 
to the Stockholder from time to time, ag requested vy the 
Stockholder, such number of coples of the prospectus forming 

a part of such Registration Statement (and, in the event of 


any awenducnt of or suppleime nt to such prospectus, such 


« 


amended or supplenented procpect tus) as the Stockholder 6.1211 


reasonably request, Ji, at any time, any. event hall occur 
which should be sct forth in an amendment of or supplement 

to such prospectus in order to make the statements in such _ 
prospectus not misleading or it shall be necessary to amend 
or supplement such prospectus to comply with law or with she 
rules and regulations of the Securities and Exchange Commis- 
sion, CUC will prepare and furnish to the Stockholder, at its 
own expense, such number of copics of an. endment or amend- 
ments of, or a supplement or supplements to, such prospectus, 
as shall be reasonably requested oy the: socknolder, which 
will so amend or supplen ent such prospectus so that, as 


de 


amended or supplemented, it will not contain any untrue 
statement of a material fact or omit to state any material 
fact necessary in order to make statements in such 
prospectus not mgeteadine. cuC shall, at its own expense, 
such post-effective amendzents or take such other action as 
shall be necessary to maintain the effectiveness of such 
tration Statement until such tin 

sold or otherwise isposed of 

pursuant thereto or until 

months from the effective date of such 

whicheve: yr is the earlier to occur, Any Regis 

filed by Tone hereunder may include other 3! 

Ii, during 1970, CUC shall determine to regist 

of CUC on Fora S-1 unter tne Sceurivics not 

Cuc shall rotiry the Suockholder theveot acd jnelude ¢ 


Securities which i6 thea registers such snares of CUC Stock 


4s sucd pursuant to Section 10 oi the Plan as shall be 
specifica by request from tne Stockholder to cuc made within 
20 days after the giving by cuc of such nov tice to the Stock 
holder. me foregoing provisions rela’ sing to the Regictra- 
tion Statement to be filed during 1968 snall apply to a 
Registravion deatenmnt Peed pursuant to tnis Seotion in "1970. 


"36, GENERAL PROVIS Tors or ae ue 


16.1 hee Sabicea or demand required, per- 


mitted or desired to be given pursuant to any of the provisions 
of the Plan shall be deemed to have been sufficiently given oF 
served for all purposes if sent by registered mail, return 
receipt requested and posvase prepaid (and airmcail, if the 


@istance is in excess of 300 miles), as follows: 


If to CUC or CUM, at ug20 Wilshire Boulevard, 
Beverly Hills, california, with 2 copy to Heneet Golenbock 
and Barell, 60 East 4end Street, New Yor’, New York 10017; 
and if tc the Stockholder, c/o Haxrvin Sears, Esq., at Suite 
500, 1800 Avenue of the Stars, Los Angeles, California 90067. 
Any of the foregoing parties may at any time and from time to 
time change the address to waien notice shall be sent here- 
under, by notice to the other parties given unéer this Section 


fo ee 


16.1, @ne date of the giving of such notice shall ce the date 


of the posting of tne mail. 


$03 orm oy 


‘and carrying inte effect tae Plan, 


16, 3 Mae Plan shal, bind ard inure to the bene- 


_ 


fit of the parties hereto ana their re spective abel legal, 


. 


representatives, successors and assigns. 


16.4 ne Plan éonstitutes the entire ction 
among the parties hereto with respect to t 
“hereof, Tae representations, warrantics 
agreements set forth in the Plan, ard in any financi al state- 
ments, Schedules or exhibits delivered pursuant hereto, . 
constitute all of the representations, warranties, covenants 
and agreenents, mong the parties hereto and ugon which the 
partes have relied, Except as may be otherwise s pecar ically 
provided herein, no change, modification, addition or ternina- 
tion of the Plan or any part thereof shall be valid unless in 
writing and Signed oy or on behalf of the party to ove charged 


therewith, 


16.5 No waiver of any of the provisions hereof 
shall be effective : : ing ard signed oy the party 
to be charged with such wa hive vr. No waiver het. oe de exod a 


continuing waiver or waiver in 


or captions under the Sections 
of the Plan are é neo only, anc do 
not form a pave hersoi not in : yay wodizy, interpret 
oY constone the 


Provisions of tix 


ONES F160 Te Ogee ee meow 


16.7 Pao Plan may be executed simultancoucly in 


two or more countenvarts, cach of which dreil be forod an 


original, and it snall not bo necescary in making oroof of - 
the Plan to produce or account for more tnan one such 


counterpart, 


16.8 Concurrently her 
cuted and exchanged copies of 211 Sc} 


the Plan, which Senedules are hereby. rade 


unto set their hands and seals as of the az 


above written, 


phils Ralf CLL E 
ADEN ACSEvE CASSOLEO, 
aS Bobby Darin) 


COMMONVEALPH UNITED MUSIC, INC. 


- 
— ° 
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DOCKET NO. 37A ae Rs. 
COMMONWEALTH CASE OCT 28 1970 


BEFORESTHE JUDICIAL PANEL ON MULTIDISTRICT LITIGAP{ON |) }, NAO 
Multidistrict Litigation Resulting From the Seeburg- 
Commonwealth United Merger 

Walden Robert Cassotto, a/k/a Bobby Darin v. Commonwealth 
United Corp., @6 @c, C. B. California, <ivil Action NOs me 
70-1920-DWW PRR Ss 


CONDITIONAL TRANSFER ORDER Pr? rtLED 


On May 4, 1970, after notice and hearing, the panes NOV1 6N 
transferred six actions to the United States District Coury” 
for the Southern District of New York for coordinated *an®. (n 
consolidated pretrial proceedings pursuant to 28 U.S.C. S nof Son 
Since that time, 2 tag-along cases have also been transferred 
to the Southern District of New York for coordinated or con- 
solidated pretrial proceedings. With the consent of that 
court, all such actions have been assigned to Honorable Frank 
H. McFadden. 


It appears from the pleadings filed in this action that it 


involves questions of fact which are common to the actions pre- 
Viously transferred to the Southern District of New York and— 
So  ieeeeeecrmnremnpremarimnmenenn Tarn ti Tee 


assigned to Judge McFadden. 


img fon 


Pursuant to Rule 12 of the Rules of Procedure of the Judictal 
Panel on Multidtetrict Litigation the above-captioned tag-along 
ease is hereby transferred under 28 U.S.C. §1407 to the Southern 
District of New York on the basis of the hearing held on 
February 27, 1970 and for the reasons stated in the Opinion and 
Order of May 4, 1970 (312 F. Supp. 909 _), and, with the consent 
of that court, assigned to the Honorable Frank H. McFadden. 


ee 


This order does not become effective until it is filed in 
the office of the Clerk of the United States District Court for 
the Southern District of New York. The transmittal of this order 
to said Clerk for filing shall be stayed fifteen days from tne entry 
thereof and if any party files a Notice of Opposition with the 
Clerk of the Panel within this fifteen-day Sent ee y. the stay will 
be continved until further order of the Panel. 
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“UNITED STATES DISTRICT COURT A 4 
' SOUTHERN DISTRICT OF NEW YORK | 


} 


WALDEN ROBERT CASSOTTO a/k/a : STIPULATION AND 
Bobby Darin, ORDER OF TRANSFER 


Plaintiff, | Docket No. M-19-95 
i » COMMONWEALTH CASES 
vw 


it 


Index No. 70 Civ. 
COMMONWEALTH UNITED CORPORATION, 


Defendants. 


IT IS HEREBY STIPULATED, CONSENTED TO AND AGREED 
“by the undersigned attorneys for each of the respective 


| parties which have appeared in the above-entitled action 
i 


| heretofore transferred to this Court pursuant to 28 U.S.C. 


b § 1407(a), that, for the convenience of the parties and 


| 


“witnesses and in the interest of justice, said action upon 
the order of this Court pursuant to 28 U.S.C. § i404(a) 


shall be transferred to this Court for all purposes. 


Veo. ! Pap 4 Ube. 
Attorneys for Piaintiff 


~ 


ttorneyS for Defendant Pls 
Commonw alty United Corporation | 
and Defendant Commonwealtn 1, 
United Music, Inc. 


dre C4, oC eSak 
Attorne} te 


New York, New York eys f Defendant 
November 9, 1972 Howard D. Martin 


SO ORDERED THIS /6 DAY 
OF gic.” 


| 


UNITED STATES DISTRICT COURT 
SOUTHERN DiSTRICT OF NEW YORK 


WALDEN ROBERT CASSOTTO a/k/a fin a 


BOBBY DARIN, | INTERROGATORIES TO 
_—_—-—- PF PENDANT -COMMONWEALTH 


Plaintiff, UNITED CORPORATION 
ve ; .| Docket Noi M-19-95 
COMMONWEALTH CASES 
COMMONWEALTH UNITED CORPORATION, 
et al., Index No. 70 Civ. 5030 


Defendants. 


The plaintiff peuueees that the defendant 
Commonwealth United Corporation (now known as Iota Indus- 
tries, Inc.) answer under oath, in accordance with Rule 33 
of the Federal Rules of Civil Procedure, the following 
interrogatories: 

1. With respect to each security of Commonwealth 


United Corporation (CUC) registered, or sought to be 


registered, with the Securities and Exchange Commission (the 


Commission), state (a) the date when a registration state- 
ment was first filed with the Commission, (pb) (‘the date on 
which each amendment, if any, of such registration state- 
ment was filed with the Commission, (c) the af feecive date, 
if any, of such registration statement and (d) the amount 
ana class of securities sought to be registered thereby. 
2. What efforts were made by or on behalf of 
CUC to cause the registration statement dated November 27, 
1968 covering, inter alia) 77,323 shares of its Common 
Stock issued pursuant to a contract with plaintiff dated 
August 20, 1968 (the Registration Statement) to become 


effective? 
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3. Give the date of each act referred to in 
your answer to Thtorrogatery 2. 

4. With respect to-each person who directed or 
participated in any act referred to in your answer to 
Interrogatory 3, give his or her name, present residence 
address, present business address and his or her relation- 
ship with CUC both at the time of such act and at present. 

5. Give the date and nature of each communica- 
tion, written or otherwise, between (i) the Commission, or 
any representative thereof, and (ii) CUC, or any one acting 


on its behalf, concerning (a) the Registration Statement, 


(b) any amendment thereof, or (c) the subject matter of the 
Registration Statement or of any amendment thereof. 

6. Where, and in whose custody, are the records 
of any of the communications referred to in your answers to 
Interrogatory 5? 

he (WAY was no disclosure made in Amendment No. Dy 
dated April 29, 1969, to the Registration Statement of: 
(a) the market price of common stock of 
Perfect Film & Chemical Cee apanden as of March 18, 
1969; | 
(b) the fact that the per share price CcuC 
agreed on March 18, 1969 «o pay for 86,000 shares 
of such stock was approximately 192%3 of the market 
price for such stock as of that date; or 
(c) CUC's reasons for making such acquisition 
at that price? 
8. Give the date of distribution of each proxy 
Statement sent to CUC stockholders by CUC management in 


1968 and 1969 and the date of each stockholder's meetiag 


for which proxies were solicited. 

9. Why did CUC fail to make disclosure either in 
Amendment No. 1 to the Registration Statement or in Amend- 
ment No. 2 thereto of its inability to obtain financing 
in support os its capital investment programs at least to 
the extent reported at page 12 of the CUC Proxy Statement 
dated December 8, 1969, to wit: "Commencing early in 1969, 
the Company's projected capital investment programs were 
restricted by its inability to obtain bank or institutional 
financing in support thereof." and "During the first half 
of 1969, the Company had sought, but was unable to estab- 
lish, banking relationships to provide she short-term 
working capital needs of the Company and its subsidiaries. 

10. Why in Amendment No. 1 to the Registration 


Statement was no disclosure made of the fact disclosed 


in cuC's Proxy Statement dated December 8, 1969 that pur- 


suant to the "Fuller Agreement" of January 30, 1969, CUC 


not only paid $3,000,000 for purchase of all outstanding 


shares of the 5-1/2% cumulative preferred stock of George A. 


Fuller Company, Inc. but also was substituted as guarantor 
of secured loans made by The Chase Manhattan Bank to Puller 
aggregating approximately $9,700,000? 

11. Why did CUuC fail to disclose in Amendments 
No. l and 2 to the Registration Statement the nature and 
full extent of its relationship with Kleiner, Bell & Co., 
Incorporated (Kleiner, Bell), at least to the extent re- 
ported in its Proxy Statement dated December 8, 1969, in- 
cluding the fact that in 1968 and 1969 CUC had paid or 
agreed to pay, Kleiner, Bell underwriting discounts, com~ 


missions, brokerage and fees exceeding approximately 
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$1,650,000? 


12.) Why did (CUC file with the Commissior no 


amendment to the Registration Statement before April 29, 


1969? 
13. Why, having filed with the Commission a 
separate registration statement covering different securi- 


ties on February 3, 1969, did CUC fail to file with the 


As 
| 


Commission an amendment of the Registration Statement on 
or about that date? 


Dated: New York, New York 
November 30, 2973 


PATTERSON, BELKNAP & WEBB 


— — 
By is n,n WC 
A Member of the Firr 
Attorneys for Plaintiff 
Walden Robert Cassotto, 
a/k/a Bobby Darin 
One Wall Street 
New York, New York’, 10005 
(212) (WH 3-1300 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WALDEN ROBERT CASSOTTO a/k/a 
BOBBY DARIN, ee ee 

; as TERROGATORIES TO 
Plaintiff, DEFENDANT COMMONWEALTH 

. UNITED MUSIC, INC, 
a ee 

Vv. 

s Docket No. M-19-95 

COMMONWEALTH UNITED CORPORATION, COMMONWEALTH CASES 
Index No. 70 Civ. 5030 

Defendants. : : 


The plaintiff requests that the defendant 
Commonwealth United Music, Inc. answer under oath, in 


accordance with Rule 33 of the Federal Rules Gf Civil 


Procedure, the following interrogatories: 


Ls If it is the position of Commonwealth United 
Music, Inc. (CUM) that it made any effort to cause the 
registration statement of November 27, 1968, covering, 
inter alia, 77,323 shares of Common Stock issued by Common- 
wealth United Corporation pursuant ta a cont fact with Plain- | 
tiff dated August 20, 1968 (the Registration Statement) to 
become effective at the earliest practicable time after 
the’ filing of the Registratior Statement, descrife each 
such effort and give the date or dates when made. 

2. With respect to each person who directed 
or participated in any act referred to in your answer to 
Interrogatory 1, give nis or her name, present residence 
address, present business address and his or her relation- 


ship with CuM both at the time of such act and at present. 


3. Give the date and nature of each communica- 


tion, written or otherwise, between (i) the Securities and 


Exchange Commission, or any representative thereof, and (i) 
CUM, or any one acting on its behalf, concerning (a) the 


Registration Statement, (b) any amendment thereof, or (c) 


7 
| 
| 
| 
| 
| 


the subject matter of the Registration Statement or of any 


amendment thereof. | 
{ 


4. Where, and in whose custody, are the records 
of any of the communications referred to in your answers to 
Interrogatory 3? 


Dated: New York, New York 
November 30, 1973 
PATTERSON, BELKNAP & WEBB 


med — 
A Member of the Firm 
Attorneys for Plaintiff 
Walden Robert Cassotto, 
a/k/a Bobby Darin 
One Wall Street 
New York, New York 10005 
(212) WH. 3-13500 
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‘UNITED STATES © cr: COURS 


(SOUTLERN DIST’! Y HW FORK 


{ 

'GERALD LIPSKY, executor under the 

|Will of WALDLi ROULRT CASSOTTO 

| (a/k/a BOBBY DARIiW) deceased, 

AMENDED 

M Plaintiff, UNIFIED CO?rMPLAINT 
| 


| 


ih Docket No. M-19-95 
COMMONWEALTH CASES 


| 
| 
ICOMMIONWEALTH UNITZD CORPORATION 
| (now known as IOTA INDUSTRIES, INC.); Index No. 
VCOMMOWWEALTH UNITED MUSIC, INC.; 70 Civ. 5030 (FIIMcF) 
f@ME HUDSOW BAY MUSIC COMPANY (for- 

Wmerly known as ALLEY-STREET NUSIC 

\VENTURE); ALLUY MUSIC CORPORATION; 

and STREET SONGS, INC., 


Defendants. 


Plaintiff Gerald Lipsky, executor under the will 
of Walden Robert Cassotto (a/k/a Bobby Darin) deceased, by 
lhis attorneys, Patterson, Belknap & Webb, for his unified 


Jcomplaint against the acfendants and each of them, alleges: 


1. This action was duly commenced by Walden 


Robert Cassotto, also known as Bobby Darin ("Darin"), who 
i 

‘died on December 20, 1973 domiciled in the State of Nevada 
{ 


‘and whose last will and testament has been duly admitted to 
| probate by the Eighth Judicial District Court of the State 
of Nevada, County of Clark, which has duly issued letters 
testamentary thereunder to plaintiff, Darin's sole legal 


‘representative, who has been duly substituted in Darin's 


|place and stead in this action. The matter in controversy 


| 
: 
| 


{ 
| herein exceeds, exclusive of interests and costs, the sum 
jot $10,000. 


2. Upon information and belief: 


(a) Defendant COMMONWEALTH UNITED CORPORATION 


‘(now known as IOTA INDUSTRIES, INC. and hereinafter re- 


{i 
| 
ferred to as "cuc"), is, and at all times herein mentioned 


‘was, a Delaware corporation doing business in the Borough 
Hl 


of Manhattan, New York City, and having its prancipal place 
lot business in a state other than Nevada. 

(b) Defendant COMMONWEALTH UNITED MUSIC, INC. 
| (hereinafter referred to as "CUM") is, and at all times 


jherein mentioned was, a Delaware corporation doing business 


iin the Borough of Manhattan, New York City and having its 


' 


' 
} 
| 
| 
, principal place of business in a state other than Nevada. 

iat all times herein mentioned the entire outstanding stock 


of CUM was, and now is, owned or controlled by CUC. 


| 

| 

| (c) Defendant ALLEY MUSIC CORPORATION (hereinafter 
\\ | 
| 

1 


‘yeferred to as “Alley Music") and defendant STREET SONGS, INC. 
\(nereinafter referred to as "Street Songs") are New York cor= | 
|| porations doing business in the Borough of Manhattan, New 
| vork City, and having their principal places of business in a) 


state other than Nevada. 
| 
(d) Defendant THE HUDSON BAY MUSIC COMPANY, which 
weg formerly known as ALLEY-STREET MUSIC VENTURE and is 


ihereinafter referred to as "Hudson Bay", is a joint venture 


of defendants Alley Music and Street Songs, does business 


in the Borough of Manhattan, New York City, and has its 


| principal place of business in a state other than Nevada. 


/ 


3. Darin, a professional songwriter, singer and 


factor, for many years until shortly before his death per- 
t 


formed on radio and television, in motion pictures, in con- 
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‘ies halls and on the stage and his musical compositions 


pa recordings have been sold in large volume throughout the 


‘United States and abroad. Approximately twelve years iao, 


2: 


i 


| 

| Av 
| 

| 


/Darin became the sole owner of the outstanding shares of 
letock of T. M. Music, Inc. (hereinafter referred to as "TM"), 
la music publisher incorporated in New York State and doing 

‘ aniheae in New York City. Under Darin's direction and own- 
lership T™ became one of the principal publishers of popular 
“music and recordings in the United States as a result «f the 
jhigh calibre of those performing artists, authors, composers, 
arrangers and adapters of musical compositions and asso- 
ciated personnel, inclviing Darin, who were involved in TM's 
' production of copyrighted songs and recordings thereof. 

| 

4. On or about August 20, 1968, after negotia- 
tions in New York City, Darin entered into a written 


contract with CUC and CUM pursuant to which, in return for 


iDarin's transfer to CUM of all outstanding shares of 


i 74 stock, which were then owned in their entirety by Darin, 
;CUC became obligated to issue to Darin such number of shares 


|, of cUC common stock, with a par value of One Dollar ($1.00) 


per share as would have an approximate market value of 
$1,300,000. A true copy of said contract is attached 
hereto as Exhibit A. 


| 5. Under the terms of said contract, ai.d specifi- 


, 
1 


cally paragraphs 4 and 14 thereof, CUC expressly repre- 


| sented to and covenanted with Darin that during tne year 
! 


(1968 it would file, and thereafter use its best efforts to 


| 
j, cause to become effective at the earliest practicable time, 


1 
t 


ia registration statement under the Securities Act of 1933, as | 
| 


| amended, covering the shares of CUC common stock to be issued 


| 
to Darin upon the closing of said contract. Said contract | 


also provided that, if registration of said stock should 


become effective more than 60 duys after the closing date, 


| 
| 
ie 
| 
| 


: | 
| 1 
s 
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‘Darin would be protected against an intervening decline 
Ht 
| 
i 


in market value of said stocs by CUC's obligation to issue 


up to 77,323 additional shares of such stock to Darin. 


} 


‘In a prospectus dated August 28, 1968 filed with the Securi- 
ties and Exchange Commission CUC represented that pursuant 


to the contract of August 20, 1968 Darin would receive 


; Stock worth at least $1,300,000. 


| 6. In reliance upon the representations and cove- 
1 


| 
! 
| 
| pants described in paragraph 5, Darin entered into the 


| contract of August 20, 1968 calling for the exchange of 
Ce TM stock for shares of CUC common stock and thereafter 
| pursuant to said contract delivered all of his shares of Tu 
| stock in exchange for 77,323 shares of unregistered CUC 

| stock at the closing of said contract on September 13, 1968. 
tn conjunction with and at the time of the closing of said 


i 


jcontrect and in consideration thereof Darin entered into 


\ 


an exclusive songwriter's contract with Chardon Music, Inc., 
lla New York music publisher owned or controlled by CUC, and 
said songwriter's contract, which is expressly governed by 
New York law and of which a true copy is hereto annexed as 
|Exhibit B, was assigned to TM after CUC acquired control of 
Darin's T™ stock pursuant to the contract of August 20, 


| +988. Accordingly, Darin became obligated under said 


| songwriter's contract until September 13, 1973 to render 


| exclusively to TH substantially all of his services as author,’ 


licomposer, arranger and adapter of musical compositions. 


7. At all times pertinent to the complaint, CUC 


Exchange, a national securities exchange, except for the 


| 
| common stock was listed and traded on the American Stock 
| 
| 
| 


li period after July 22, 1969, when at the instance of cUC said 


-4- 


| 
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| 
1; 
i} 
| 


iI 
exchange suspended trading therein. On August 1, 1969, the 
'Securities and Exchange Commission at the instance of CUC 


directed that over-the-counter trading in CUC securities 


be suspended; on or avout December 23, 1969, over-the-counter 


trading in CUC common stock was resumed, On September 13, 
1968, the closing quotation for CUC stock on the American 


| Stock Exchange was 18; as of August 20, 19/0, the over-the- 
it 


,counter price of CUC common stock was approximately $ .50 


\bid, $ .75 asked. 


8. On September 13, 1968, at the time of the 
} 


closing of said contract, assets included a substantial 


\ 
| 
| 
l collection of original and unique musical compositions by 
| 
| 


‘Darin and by other songwriters, and copyrights, renewal 


[arene and extensions therein; licenses to publish musi- 
ead compositions; contracts with songwriters, contracts for 
the administration of a catalogue of musical compositions, 
| 
|| and all of the outstanding stock of: TOWNE MUSIC CORP., a 
| ew York corporation, T. M. MUSIKVERLARGE, G. M. B. H., a 
| German corporation, T. M. MUSIC (Australia) Pty. Ltd., an 
Australian corporation, and T. M. MUSIC LIMITED, a British 
|| corporation. In 1967 said assets generated gross income 
in excess of $373,000. 
9. On November 27, 1968, CUC's New York corporate 
| attorneys denied a registration statement to be filed with 
the Securities and Exchange Commission (the Commission) 
| covering the Tiyvses shaves af CUC common stock issued to 
Darin and his designees pursuant to the cont~act of August 
| 20, 1968. Thereafter, in breach of the covenants con- 


tained in paragraphs 4 and 14 of said contract, CUC, although | 


~S= 
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i 
lin frequent communication with the Commission with regard 


i t© other corporate transactions, failed to take reasonable 
steps, much less use its best etiforts, to cause registra- 


| tion of Darin's stock «> secome effective at the earliest 
| practicable time. 
{| 

10. On February 3, 1969, CUC filed a registration 


| statement with the Commission of shares of its common and 
! 


‘for acquisition of stock in Warner Bros. = Seven Arts 


| 

| Limited, one of a series of proposed corporate acquisitions 
i 

|'wpon which CUC embarked late in 1968 and early in 1969. 

| 

Material omissions from such recistration statement were 


| 


cited in the complaint filed by the Commission in an action 


| 
i 
| 
{ 


| the District of Columbia on October 2, 1969 to enjoin CUC 


| €rom, inter alia: 


"making false and misleading statements, omitting 

to state all material facts, and failing to disclose 
fully and accurate]... aj. material facts in filings 
required to be made or, in fact, made with the 
Commission by defeiudant CUC in connection with the 
offer or proposed orfer of any securities, or from 
engaging in any cther activities in connection with 
Gefendant CUC in violation of Section 10(b) of the 
Exchange Act anc the Rules and Regulations there- 

| under." 


> copy of the complaint in said action is hereto annexed as 
| Exhibit C and exeressly made a part hereof. 
| 


ll. On April 29, 1969, CUC filed with the Comnis- 


|sion Amendment No. 1 to its November 27, 1968 registration 


; Statement. Said Amendment was subject to objection by the 


| 
|| Commission on grounds noted in its aforesaid complaint with 


|respect to the February 3, 1969 registration statement, in 


ipreferred stock which it proposed to use in a complex program 


commenced against/ CUC in the United States District Court for . 
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that said Amendment, inter alia, (i) omitted to state mate- 


rial facts as specified in paragraphs 8(b) (2), 8(b) (3), 


| 
ia 


8c) (2), 8(d) (2) and 8(d) (3) of Exhibit C; and (ii) omitted 
i 
'to state the nature and extent of cUC's relationship with 
‘Kleiner, Bell & Co., Incorporated, cuc's investment hanker 


“and financial adviser, in connection, inter alia, with a July 

l1y68 public offering of $15,000,000 of CUC's 6% Convertible 
| 
\Debentures; an August 1968 sale of 800,000 shares of CUC 


| 
|| Common Stock by Sunasco, Incorporated to CUC and its as- 
| eeanens the acquisition of The Seeburg Corporation in 1968; 


| | 
and the sale of participating units in Sunset's 1968 explora- 


ition programs. In addition, said Amendment omitted to state 


that CUC had obligated itself to pay, pursuant to an agree- 


lment dated March 18, 1969, a price approximately $3,350,000 


; (92%) in excess of the market price for 86,000 shares of 


| 
| Common stock of Perfect Film & Chemical Corporation. 


12. From time to time, commencing in the early 


spring of 1969, Darin inquired of Charles Koppelman 


("Koppelman"), who during the years 1968, 1969 and 1970 
served as an officer of CUM and/or a director of CUC, 

as to the status of efforts of CUC and its New York cor- 
porate attorneys to effectuate registration of his CUC 

| stock and was given repeated assurance by Koppelman that 
| each registration would soon become effective and that, 


if it did not, Darin could recover ownership and control 


of TM and its assets as of the time of Darin's transfer 


of his TM stock. 


13. On June 24, 1969, CUC mailed to its stock- 


holders proxy materials, including a proxy statement pre- 


{| 


| viously filed with the Commission, with respect to a stock- 


i 
holders meeting called to consider, inter aba, CUC"S pro- 


4 
t 
! 
j 
i 


i 
' 
i! 
{ 


| Statement. 


respect to the proxy statement mailed by CUC on June 24, 1 


posed acquisition from Dart Industries, Inc. of its Rexall 


Drug business by means of an exchange of securities. Mate- 


/yial omissions from such proxy statement were cited by the 


| Commission in its aforesaid complaint against CUC. 


14. On June 27, 1969, CUC filed with the Commis- 


sion Amendment No. 2 to its November 27, 1968 Registration 


Said Amendment was subject to objection by the 


Commission on grounds noted in its aforesaid complaint with 


969 


to its stockholders in that said Amendment, inter alia, 


j omitted to state material facts and failed to disclose fully 


and accurately material facts as specified in paragraphs 


1l(a)-(d) of Exhibit C. 
| 


15. As a result of the representations and assur- 
ances given Darin by Koppelman referred to in paragraph 
12, Darin withheld action to rescind the contract of 
| August 20, 1968 until April 7, 1970, at which time he 


demanded of CUC that ownership of TM and its assets be 


restored to him because of the failure of cUC to fulfill its 


aforesaid commitments. 


16. On August 27, 1970, Darin commenced this 

| action against CUC, CUM and others, in the United States 

| District Court for the Central District of California, where 
| cuc then had its principal office, seeking, inter alia, 


| rescission of the contract of August 20, 1968 and offering 


at- 


OF wm bee a IO Ae 2k eee oa 


in 28 bas 


nt PEELE CLL ELLLE  B CO BEBE eG 
ERP ERNE + EPPO T SOMOS Sh BUDE BF CR OUT CRGRES RAIN 
TD! AB 2 FAST OTE SE SE RABE APS SR ROR eS Eat PRA BS AMET I Beet Qo O Me cht 0h 


!to xestore the consideration furnished by CUC and CUM under 


a7 
| 


aiasal contract or in connection therewith, including any 
| contingent right to additional CUC securities as provided 


i 
i 


‘by paragraph 10.3 of said contract. By this amended unified 


| complaint plaintiff reasserts such offer and demands that 


‘ 


iy 

thera give an accounting of its profits upon any and all of 
i 
ii such assets. 


' CUC and CUM and any transferee or successor of either of 


17. After the commencement of Darin's action, 
by agreements made in New York City and expressly governed 
by the laws of New York State, CUC caused to be assigned, or 
| Otherwise transferred, to one or more of Hudson Bay, Alley 
Music, Street Songs, Koppelman, Donald Rubin and Koppelman- 
| Rubin Enterprises, each of whom was engaged in the music 


publishing business in New York City, (i) all of the assets 


owned by TH as of the time its entire capital stock was 


acquired from Darin by CUM in 1968 and all rights which 


had accrued upon such assets before their transfer on or 


about November 19, 1970; and (ii) the exclusive song-writer's: 
| contract referred to in Paragraph 6 and all rights which 
had theretofore accrucd thereunder, including rights in 
and to various copyrighted musical compositions composed 
by Darin since September 13, 1968. Hereinafter the 
| aforementioned assets are collectively referred to as the 
Ti Assets. 
18. At the time of each such assignment and trans 
| fer referred to in paragraph 17, each of the defendants knew 


of the pendency of this action and Darin's demand herein 


for rescission of the exclusive songwriter's contract and of | 


| 
| 
} 
| 
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|, the contract of August 20, 1968 and accordingly for restora- 
ition to Darin of the TM Assets and of any rights accruing 


1 


| thereunder. In connection with such assignments and trans- 
liters cuc, CUM, Koppelman and others undertook to indemnify 
| tudson Bay, Alley Music and Street Songs against obliga- 

| tions or liabilities to Darin (including an award of the 

| ns assets to Darin) arising out of or in connection with 
the contract of August 20, 1968. 

19. On or after November 19, 1970, at a time or 


‘times unknown, the TM Assets were placed under the ownership 


| 
and/or control of Hudson Bay, Alley Music and Street Songs. 


] 
i 20, On October 9, 1972, Hudson Bay released 
‘Darin as of October 1, 1972 from any further obligation 
| 

| 


under the exclusive songwriter's contract but, unless en- 
|, Joined, Hudson Bay, Alley Music anda Street Songs, or one Or 
|| More of them, may attempt further transfers or other disposi- 


FIA, eB” SERED A ELE: (8S BEDTIME ND, GOR > al FIL BE 
Ce ee ee ee ee ee 


tions of the TM Assets, including the rights, the royalties 

| and other profits which have accrued and will accrue thereon. | 
| 21. Although Darin duly performed all obligations 
on his part required to be performed pursuant to the 

contract of August 20, 1968 and pursuant to the exclu- 


| sive songwriter's contract, CUC failed to use its best ef- 


forts to effectuate registration of Darin's shares of 


| CuC stock at the earliest practicable time after filing a 


registration statement covering such stock in 1968 and 


| 
thereby breached its covenants uncer the contract of Aucust 


' 


20, 1968; such covenants were material and essential elements 
| 


of said contract; and such breach effected a total failure 
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—— 


of the consideration promised to Darin by CUC under saic 


4 contract, which in paragraph 13.7 provides that for 


IETS OL EEE ARE BE 


| 
| "a 
| 
| 
| 
| 
"cuc's failure to comply with any covenant containcd in said | 
‘contract, in addition to all other available remedics, siete! 
| tiff is entitled to injunctive and other equitable relief, | 
"and t9 recovery from CUC and CUM of all loss, cost and ex- | 
pense (including reasonable attorneys' fees) incurred by 
Darin and plaintiff in securing such relief. 
| WHEREFORE, plaintiff prays for judgment: 
1. Rescinding the contract of August 20, 1968 be- 
tween defendant Commonwealth United Corporation and defendant 
| Commonwealth United Music, Inc., on the one hand, and Darin, | 
on the other, and directing the defendants (and any 
ltransferee of any of their interests in and to T. N. Music, 
|| Inc. and its assets, including the exclusive songwriter's 


contract of September 13, 1968 bet. en Darin and Chardon 


||Music, Inc.), upon delivery to the Court (for apportionment 
by the Court among the defendants and any such transferees 
as their interests may appear) of 77,323 shares of stock of | 


Commonwealth United Corporation, to make full restoration to 


plaintiff as Darin's sole legal representative of: (i) all | 


| xights, royalties and other profits heretofore or hereafter | 


|| accruing under the aforesaid exclusive songwriter's contract, | 
yj 64) the assets owned by T., M. Music, Inc. as of the time on 

| | 
| September 13, 1968 when all of the stock thereof was trans- | 


|| ferred by Darin pursuant to the contract of August 20, 1968 


; 
i 
i 
iz 
is 
| 
g 
| 
3 
} 
| 
| 


| and (iii) all rights, royalties and other profits accruing 
| upon such assets since September 13, 1968 (hereinafter the 


| 
| 
| 


i 

} 

| 

} 

i 

| 

rights and assets described in ea), C44) (and (iii) are | 


referred to as the Darin Assets! ; 
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2. Enjoining each of the defendants and any trans- 
| feree of an interest in any of the Darin Assets from trans- 


| ferring or further encumbering any of the Darin Assets; 
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{i 3. Requiring an accounting of all profits derived 
H 
| from any of the Darin Assets by the defendants and any trans- 


; feree of an interest in any of the Darin Assets; 
1 
4. If restoration to plaintiff of the Darin Assets 


| should not be ordered, directing defendants to pay plaintiff 
| 
1 $2,000,000 in damages; and 


5. Awarding to plaintiff the costs and disburse- 


| 
| 
| 
| 


jments of this action, including an allowance for reasonable 
{ 


‘attorneys’ and accountants' fees, and such other and further 
‘relief as to the Court May seem just and proper in the 


‘premises. 


PATTERSON, BELKNAP & WEBB 
Attorneys for Plaintiff 


By a {ae ete 


A Memker of the Firm 


30 Rockefeller Plaza 
New York, New York 10020 
| (212) 541-4000 


| 
\New York, New York 


gana 5, 1974 


(FOR EXHIBIT A SEE APPENDIX 
PAGES A22-A62) 


EXHIBIT B 


{ : { 
wi exe ‘ ts : 5 
AGREEMENT nade thi 1§ day of Sebo obey. A883 
eveen MALDEN NOUENT CASSOTTO, professionally known as 
RIN (hereinafter referred to as "Writer") whose’ 
2S 


is c/o Marvin Sears, Esq., Pacht, Ross, Warne, Bernhard 
Suite 500 Gateway Kast Bullding, Los Angeles, California 
anc CHARDON MUSIC, INC., a Delaware Corporation (hereinafter 
referred to as "Publisher") whose address is 1650 broadway, 

New York, New York 10019, 


IN CONSIDERATION .of mutual promises hercinafter 
set forth and other sood and valuable consideration, the 
parties do nereby agree: 


5 1. Publisher employs Writer to render his 
exclusive services as an author, composer, arranger and 
adapter or musical compositions, and Writer accepts such 
exclusive employment. Writer agrees not to write, compose, 
arrange or adapt musical compositions for anyone other tnan 
Publisner during the term of this agreement, However, Writer 
may write, compose, arranze and/or adapt musical compositions 
for motion picture scores, for musical plays, for phonograph 
recordings woicn are produced by Writer, and for Writer's 
own performances as an artist; provided, however, that all 
such musical compositions shall upon creation be the sole and 
exclusive property of Publisher upon: all terms and conditions 
provided in this agreement, Writer further agrees to devote 
the necessary time, attention, skill and energy to his employ- 
ment hereunder and to render his services diligently and to 
the best of his ability, to the end that the intent and pur- 
poses of this agreement may be fully realized and achieved, 
Writer may not be required by Publisher to render services 
hereunder at any particular ¢imes or at any particular places, 

2. <All musical compositions, including, with- 
out limitation; the lyrics, music, titles thereof and charac- 
ters described therein (hereinafter referred to as "the Compo- 
sitions") written, composed, arranged or adapted in whole or 
in part by Writer during the term of this agreement shall upon 
creation be the ‘sole and exclusive property of Publisher, to- 
gether with all copyrients and all copyright rights therein, 
as well as all other rights of whatsoever nature therein, 
whether now in existence or hereafter to come into existence, 
However, Writer reserves all rights of copyright renewal in 
the Compositions, except as set forth in renewal rider attached, 

3. Attached hereto and marked Schedule "A" 
is a list of none (--O-) musical compositions (nerein- 
after referred to as the "Prior Compositions") written and 
composed by Writer individually or in collaboration with 
anotrer or others prior to the term hereof and not previously 
assigned in whole or in part to a third party. With respect 
to the Prior Compositions, Writer hereby grants to Publisher 
all the same rights, and Publisher hereby assumes all of the 
"same duties, as are set forth herein with respect to the 
Compositions, Tne Composltions and the Prior Compositions 
shall nereinafter be jointly referred to as "the Musical 
Compssitions”, — - 


4. In clarification of the grant of rights 
set fortn in Paragraphs 2 and 3 of this agreement, it is 
understood that: 


. 


(A) Writer authorizes and empowers A84 : 
Publisher, and appoints Publisher his truce and lawful allorney, 
to obtaia pursuant to law and fer Publisher's benerit, 
the copyrignts in the busical Compositions for the original tera 
thereof’, and to execute in Writer's name all documents and 
instruments necessary or desirable to accomplish and perfect 
such grant of rights for the original term and to ecvidence 
Publisher's proprictary interest therein, This power is 
acknowledged by Writer to be coupled with an interest and 
irrevocaole, 


(B) Writer authorizes and empowers 
Publisher to maxe or autnorize such changes, adaptations, 
arrangements, editions, transpositions and dramatizations 
of the Musical Compositions, and to set or reset words to 
music and music to words and to title or retitle any Musical 
Composition, as Publisher shall deem desirable, to the end 
that tne Musical Compositions may be made more suitable and 
adaptable ror use, promotion and exploitation throughout 
the world. 


5. Writer shall prepare and deliver to 
Publisher completed manuscripts and lead sheets of each 
Composition written, composed, arranged or adapted by Writer 
immediately upon completion thereof, and shall prepare and 
deliver to Publisher completed manuscripts, lead sheets and 
recordings (if any) of each Prior Composition, simultaneously 
with the execution of this agreement, Upon delivery of each 
Musical Composition, Writer and Publisher shall execute an 
individual songwriters agreement (in the form of Exhibit "B" 
annexed hereto and made a part hereof) with respect thereto, 
which agreement (except in the event of any inconsistency : 
witn the provisions of this agreement) thereafter shall define 
and govern the relationship between Writer and Publisher with 
respect to sucn Musical Composition, and Publisher hereby 
agrees to pay the consideration therein stated to be payable 
to Writer in consideration for the rights herein granted to 
Publisner., Writer thereafter also shall execute and deliver to’ 
Publisher such documents and instruments with respect to such 
Musical Composition as Publisher in its judgment may deem 
necessary or desirable to effectuate the intent and purpose 
of this agreement or to evidence the rights, granted to Publisher 
herein, Notwithstanding the foregoing, if Writer fails or is 
unable to execute any such individual songwriters agreement or 
other document or instrument not inconsistent with the terms 
hereof, Publisher shall be fully entitled to do so on Writer's 
behalf pursuant to the power-of-attorney granted herein, and 
Such agreement, document or instrument thereupon shall be fully 
as valid, effective and operative as if personally executed by 
Writer. se) 


6, Writer shall not (during the term of this- 
agreement) collaborate as a writer, composer, arranger or 
adaptor of musical compositions with any person(s), unless 
sucn coliaboration(s) takes place with Publisher's express 
approval pursuant to written terms and conditions acceptable 
to Publisher. : 


L 7. Fublisher shall have the right to use and 
to allow others to use Writer's name and likeness, and biorraph- 
ical macverial concerning him, in connection with Puolisher's 
business in meneral and with the use, promotion and exploitation 
of tne musical Compositions in particular, Writer shall have a 
rignt of prior approval of such likenesses of Writer, and of 
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advertising and publicity copy concerning Writer which 1s 
issued by Publisner or under its control, bul such approval 
shall not be unreasonably withheld, Any likenesses and 
piosraphical material rurnishea by Writer shall be deemed 
approved. <Any likenesses and biographleal material furnished 
py Publisher shall be deemed approved unless disapproved by 
Writer witnin two (2) weeks after it is submitted to Writer 
by Publisher. 
8. The extent of exploitation of any Musical 

Composition, including the publication of sheet music or other 
printed editions, or the decision to refrain therefrom, shall - 
be entirely within the discretion Of 'FublLisner, 

i 


; 9. Writer shall render his exclusive services 
as a songwriter to Publisner for a term beginning on the date 


. 


of this agreement and ending five (5) years thereafter, 


Inasmuch as Writer's services are unique and 
extraordinary Writer acknowledges that Publisner shall be 
entitled to equitable relief (in addition to all other avail- 
able rights and remedies) to enforce the provisions of this 
Paragraph 9, provided, however, that any injunctive relief 
obtained against Writer shall not extend beyond the field 

for which Writer is ‘employed hereunder and shall not extend 
beyond the term of this agreement as provided above. 


If for. any reason Wriver: fails or refuses to 
render his services as provided in this agreement, Publisher 
(without limiting any other rights it may have) shall be 
entitled in its discretion to extend the term of this agree- 


ment for a period of time equal to the period(s) during which 
' 
such failure or refusal continues. : 


The termination of Writer's exclusive employ- 
ment hereunder shall not in any way affect the respective 
rights and obligations of Writer and Publisher with respect 
to the Musical Compositions. The individual songwriter 
agreements as well as the relevant provisions of this agree- 
ment snall continue in full force ana effect with respect 
thereto. Se at 


10, Writer warrants that he is now, and agrees 
to remain throughout the term of this agreement and any extension 
thereof, a writer affiliate of Broadway Music, Inc. ; 


11, Writer represents and warrants: 


ca (A) Tne musical Compositions are 
or will be new and original and will not finiringe upon or 
unfairly compete with any otner works, compositions, arrange- 
ments or material and will not violate, invade, infringe upon 
or interfere with any rights of any third party. 


(B) Writer has the full right, povier 
end authority to make this agsreement, perform its terns and 
conditions, furnish nis services hereunder, and to grant to 
Publisher all rights woich are the subject of this agreenent, 
free and clear of all claims, rignts and obligations whatsoever. 


12. Writer acknowledses that this agreement 
4s reasonable and provident. In the event that Writer is a 
minor, Writer agrees to cause Writer's parent or guardian to 
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execute the let annexed hereto as Exhibit "c" 
and Turcner agrees & 2@ With Publisner to the full- 
est extent in o ing licial approval’ of this agreement, 
Should Publisne Aagrs 


13. (A) Writer hereby indemnifies Publisher 
against any cost, expense, loss or damage (including attorneys! 
fees) arising out of or connected with any claim resulting from 
any breach or alleged breach by Writer of the warranties, re- 
presentations or covenants made by Writer in this 
Similarly, Publisher ne 
¢0st, E€xnense, Loss 


(B) The decision as to whether any claim 
Should be made or any legal action should be brought against 
any alleged infcinger of Publisher's rignts hereunder shall be 
made solely by Purlisner, Publisher agrees to pay to Writer a 
Sum equal to Fifty Percent (50%) of any net recovery obtained 
by it as a result of such claim or legal action, after deduction 
of, Publisner's expenses in connection therewith. : 


(C) If a claim is presented against Pub- - 
lisher in which it is asserted that the Musical Composition 
infringes upon or violates or interferes with the rights of any 
person, firm or corporation, the Publisher shall notify Writer 
of such clain and Writer, at his sole expense and cost, may 
assume or participate in the defense of any such claim by . 
counsel of Writer's choice, but Publisher shall not settle such 
claim without first notifying Writer thereof; if Writer objects 
to such settlement, then such settlement shall not be madé if 
Writer assumes the defense of such claim and all expenses and 
costs thereof, 


14, In the event that, at any time, Publisher 

claims that a musical :composition was written, composed, 
adapted or arranged by Writer du.ing tne term of this agreement 
and should tnerefore be considered a Composition, all rights in 
Which belong to Publisher hereunder, and Writer claims other- 
wise, then if no copyrignt application for such musical composi- 
tion was appropriately filed in Wasnington, D.C. prior to the 
date of tnis agreement, Writer shall nave the burden of proving 
that such musical composition was not written, composed, adapted 
or arranged by him during the term of this agreement and is not 
one wnicn should belong to Publisner pursuant to the terms hereof, 

" 15; In view of the unique and extraordinary char- 
acter of the services to be rendered by Writer hereunder, 
neitner this agrcement nor any of Writer's obligations hereunder 
shall be assignable by him, but Writer shall have the rignt to 
assign all or any payments becoming due to Writer hereunder, 
Publisher snall have the right to assign this agreenenta@ tne 
Kusical Compositions, and tne right to assign or license any of 
the rignts herein granted to.any pverson, firm or corporation. 


16, Tne agreement shall be governed by and con- 
strued and enforced in accordance with tne laws of the State of 
New York applicable to agreements made and to be wholly per- 
£0rnaca tnercin, 
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7, ik Writer aprees that during the Cerm 

OF this amrcemcnt, Writer shall noe dircuily or indirectly oun, 
manaee, operave, joan, eontrol or participace in tne ovwneronip, 
management or convrol of, or in any manner or way be connected 
with or enter upon or engage in the field of music publishing, 
either as an individual on his own account or as a partner or 
joint venturer, or as an cimployee or agent for any person, or 
as an officer, director or stockholder of a corporation or other- 
wise (except as a holder of not more than Ten Percent (10%) of the. 
stock of a publicly-hela corporation). This covenant on the part 
of the Writer shall be construed as an agreement independent of 
any other provision in this agreement, and the existence of any 
claim or cause of action of tne Writer against the Puolisher, 
4ts successors or assigns, wnether predicated on this agreement 

yr otherwise, shall not constitute a defense to the enforcement 
of this covenant. 


(B) In the event the scope of the forego- 
ing covenant is deemed by an applicable authority to exceed 
that which is permissible, Writer and Publisher agree that the - 
scope of the foregoing covenant shall be deemed auvomatically 
reduced to the extent permitted by applicable law. 


(c) . If any portion of the foregoing co- 
venant is deemed by an applicable authority to be contrary to 
law, the portion shereof which is not deen d contrary to law 
shall be deemed to pe the covenant of the undersigned. 


18, This agreement sets forth the entire agree- 
menv between the parties, and no modification, amendment, 
waiver, termination or discharge of this agreement or any provi- 
sions thereof shall be binding unless confirmed by a written 
instrument signed by the party sought to be charged. No waiver 
of any provision of or default under this agreement snall affect 
‘Publisher's right thereafter to enforce such provision or to 
exercise any right or remedy in the event of any otner similar 
or dissimilar derault. ; 


“IN WITNESS WHEREOF the parties, hereto have 
aused this agreement to be executed on the date first indicated 


apove. : : 
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1, In consideration of the royalties payable to Writer hereunder, Writer hereby assigns, transfers and delivers 

to Publisher the musical composition eatitled 

(heveinatier referred to as the ‘Niusical Composition’) including without limitation ali sights of whatsoever nature 

in and to the titic, words and music thereof and all Copyrights thercin, and the right to secure such rights in the 


name of Pudlisher for Publisher's own use and benefit, throughout the world, for the respective maximum terms of 
protection available throughout the wor! 


2. Ia further consideration of the royalties payable to Writer hereunder, Writer hereby authorizes and em- 
powers Pudlisher to renew the coayright in the Musical Composition, pursuant to law, for him and in his name, and 
to execuie in his name an assignment to Publishers of aay renewal Copyright obtained thereby for Publisher's own 


use and benefit. The power hereby granted to Publisher is acknowledged by Writer to be coupled with an inierest 
on Publisher’s part and irrevocable. 


3. Writer warrants and represents that: he is a member of ASCAP; he is affiliated with BMI; that the music, 
lyrics and title of the Musical Composition were created by him alone and are wholly new and Original; that all 
Copyrignts therein are valid and subsisting; and that neither the music nor the lyrics, nor the title of the Musical 
Composition nor any part thereof, infringe upon or violate or interfere with the sights of any person, firm or corpo- 
tation. Write: further warrants and represents that he has not sold, assigned, leascd, Jicensed or in any other way 


Gisposed of or encumbered any rights in the Musical Composition and that he has the tignt to make this agreenent, 


4. So long as Publisher's rights hereunder continue and Writer is not in breach of this agreement. Publisher 
agrees to pay the following royalties to Writer with respect to the Musical Composition: : 


(a) (i) Five Cents ( $7 ¢) per copy for each regular piano-forte copy sold by Publisher 
ia the United States or Canada. ; 


(ii) Ten Percent (10%) of the wholesale selling price (after discount> :f any) of each printed 
copy (other than regular piano- forte copies) sold by Publisher in the United States or Canada, except that in the 
eveat that the Musical Composition is used in whole or in part in a printed compilation of musical compositions, 
Writer shall be entitled to receive only that proportion of Ten Percent (10%) which the number ‘‘one’’ bears to the 
total number of musical compositions or parts thereof (including the Musical Composition) contained in such 
priniee compilation. ‘ 


(iii) Publisher shall not be required to pay royalties on copies of the Musical Composition 
which are sold but forwhich Publisher does not receive payment or on copies which are returned or on professional 


of Complimentary copies or on Copies which are distributed at or below Publisher’s cost. ; 

(b) Vifty Percent (50%) of all net sums actually received by Publisher by reason of the exercise in 
the United States or Canzda of mechanical, electrical, transctiption, reproduction, motion picture, television, 
printing (other than as provided above) or any other rights (except public performance rights) therein, 


(c) Fifty Percent (50%) of all net sums actually received by Publisher by reason of the exercise 
‘outside of the United States and Canada of mechanical, electrical, transcription, reproduction, motion picture, 
television, printing or any other rights (except public performance rights) therein. 


yaities throughout 
tom the performing rights society of which he is a member or with which he is affiliated, Weiter 
t he is not entitled to any share of the monies distributed to Publisher by any performing rights 
Socicty. 


w 


6. In the even! that ‘Writer’! includes more than one person, all representations, warranties, grants and ob 
higations made or uacertaken by Writer shall be dcenied jointly and severally made or undertaken, and the royalties 


poyudie hereunder shali be divided among such persons as follows: 


NAME SHARE 


Me 
La : % 
7. Dablisherartees that we. ..n forty: five (45) days after the last day. uf June and December in cach year, it 
will prepare and furnish statements to Writer of royalties due hereunder, and cach such statement shall be accom- 
sajusent of all aus shown to be due by such statements. All statemeats rendered by Publishes to Write: 


Pee i ae 
Pon ee eye 
will be bisding upon Writer and not subject to objection by Writer for any teayon unless specific objection in writ- 
ing, Stating, the basis thereof, is received by Publishes within one (1) year from the date rendered, in which event 


such statements shall be biading in all respects except those specifically stated in such wrillen objections, 


S. Publisher shall have the right to use the Writer’s name, likeness and biographical material coaceming 
him, in Connection with the Publisher's business in general and with the use, promotion and exploitation of the 
Musical Composition in particular, 

9. The exteat and manner of exploitation of the Musical Composition shall be entirely within the discretion 
of Publisher, it being further expressly understood that Publisher may charge such fees and rates for the exercise 
of therights hereby granted to Publisher as Publisher, in its sole discretion, deems advisable. 

. 


e 


10. (a) Writer hereby indemnifies Publisher against any cost, expense, loss or damage (including at- 
a 


torney’s fees) arising out of or connected with any claim in which it is asserted that any of the representations, 
watranties, or Covenants made by Writer in this agreement have been breached or in which assertions are made 
which are incoasistent with any of such representations, warranties, or covenants, 


(b) The decision as to whether any claim should be made or any legal action should be brought 
against any alleged infringer of the Musical Composition shall be made solely by Publisher. Publisher agrees to 
pay to Writer a sum equal to Fifty Percent (S07) of any net recovery obtained by Publisher as a result of such 
Claim or legal action, after deduction of Publisher's legal and other expenses in connection therewith, : 


(c) If acclaim is presented against Publisher in which it is asserted that the Musical Compositioa 
infringes upon or violates or interferes with the rights of any person, or business entity, Publisher shall notify 
Writer of such claim, and Writer, at his sole expense, may participate in the defense of such claim; but Publisher 
shail have the absolute right to control the defense and to seitle or otherwise dispose of such claim in any manner 
which Pubiisher may determine, 


(8) “During the pendency of any proceeding or claim referred to in subdivision(a)of this paragraph, 
Publisher may withhold royalties due to Writer up to the maximum amount claimed, plus provision for attorneys’ 
fees and other costs and expenses, and may apply such withheld royalties in satisfaction of Writer’s obligation to 
indemnify Publisher pursuant to subdivision (a) of this paragraph. 


31. Publisher shail have the right to assign this agreement or to assign or license any rights in the hiusical 
Composition to any pezson or business entity. ‘ f 

12, As a condition precedent to the assertion by Writer that Publisher is in default in performing any obliga- 
tion contained herein, Writer shall advise Publisher thereof in detail and in writing, and Publisher shall be al- 
lowed a period of sixty (60) days after receipt of such written notice within which to cure such elieged default. 
Writer agsces that no breach of this agreement by Publisher shall be deemed incurable. 


13, All notices and payments hereunder shall be sent to the parties at the addresses indicated at the begin- 
ninz of this agreement, unless either party changes such mailing address by giving written notice thereof, to the 
other. ; : 

14. This agreement shall be constmed in accordance with the law of the State of New York applicable to 
agreements executed and wholly to be performed therein, and shall be binding upon and inure to the benefit of the 
parties’ respective heirs, executors, administrators, successors 2d assigns, 


IN WITNESS WHEREOF, the parties hercto have executed this agrcement as of the date first indicated above. 


(Publisher) 


(Writer) 
(Weiter) 


(Writer) 


RENEWAL RIDER ANNEXED TO EXCLUSIVE 
SONGURITERS! AGKEMIZNT DATED 


BETWEEN WALDi:W ROBERT CASSOrTO, 
PROFESSIONALLY: KNOWN AS BOBBY DARIN, 
AND CHARDON MUSIC, INC, 


e 


s 


The parties are informed and understand that 
‘changes in the Copyright Laws of the United States are 
imminent, particularly as to tne overall duration of copy- 
rignt protection and the nature or form of the periods of 
copyright (i.e., as alternatives to the present provision 
for original and renewal periods each of 28 years! dura- 
tion, legislation has been suggested that.there be a single 
period measured by a fixed number of years or the life of 
the author, or that there be a combination of original and 
renewal periods but of different duration from that presently 
in effect). 


Since such changes may become effective during the 
term of this agreement, the parties desire to fix their rights, 
so far as possible, in contemplation of and in conformity 
therewith. Accordingly. (in clarification’ of the foregoing 
terms of this agreement, as to the duration of the convey- 
ance of rights to the Publisher and the payments to which the 
Writer shall be entitled, 1t is the stated intention of the 
_parties (and this agreement shall be construed to effect such 
intention, so far as the same shall be lawful) as follows: 


1. In the event that the Copyright Law shall be 


changed so as to provide for (a) an original period of -copy- 


‘right (if there shall also be provision for a renewal period), 

or (b) a single period of copyright: protection, which, shall 

be for a period of 28 years or more, the rignts granted to 

the Publisher under this agreement and Exhibit "B" as to eacn 

Composition shall continue for the term of such original 

period or single period up to, but in no event longer than, 

the first 36 years thereof from the date of the first publi-— 

cation in the United States, without payment by the Publisher 

of any consideration other than that provided by Exhibit "B", 
2. an the event that the Copyright Law shall be 


chanzed so as to provide for an original period of copyright 


| at 3 Agi 
(if there shall also be provision for a renewal period 
extending copyright protcction for an overall period of 
more than 28 years) of less than 28 years, the rights 
granted to the Publisher under this agreement and Exhibit 
"BY as to each Composition shall nevertheless continue for 
a fixed term of 28 years, including all or part of the | 
‘penewad term, without payment by the Publisher of any con- 
sideration other than that provided by Exnibit "B", pro- 
vided tnat the Publisher may lawfully, under the Copyright 
Laws then prevailing, by such payment retain its rights in 
the Composition for such period, . 

. 3. (A) Anything in this agreement contained to 
the contrary notwithstanding, upon the expiration of (a) the 
original term of copyright if such term shall be of at least 
28 years! duration, or (b) upon the expiration of 28 years 
- if the.original term of copyright shall be less than 28 
years, or (c) if there shall be a single period of copyright 
of more than. 36 years' duration ssotlosbie toa Composition 
at the expiration of 36 years, the Publisher shall have the 
option, in its sole and absolute discretion, to purchase 
‘all rights in the Coaposteion and the copyright or renewal 
copyright thereof, for (a) the entire renewal period, or 
(b) the entire period of copyright protection afforded by 
law for any period in excess of 36 years, as the case may be, 
upon payment to the Writer at the time of conveyance thereor 
of a bonus (which shall be non-returnable and shall not be 


subject to recoupment) of the greater of the sum of $250.00 


or a sun to be computed on the basis 6f the following. 4 


formula: 


5X Annual Average’ of BMI 
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Logged U.S. Performances 


as shown on statements for last 7 years available 
X the then prevailing BMI Writer's rate per per- 


formance. 


(B) The Publisher's 


option to purchase shall 


be exercisable by written notice’ to the Writer of its inten- 


eion to exercise the same, sent to the Writer's last known 


gadress by certified mail not 

the expiration of the initial 

the Composition were conveyed 
(Cc) 

his best efforts to cause his 


persons having an interest in 


execute any and all documents 


Later than Six montns before 
veri for which the wiehes 46 
to the Publisher. 

agrees to execute and to use 
wife, children and any other 
the rights herein granted to 


© oxi 
necessary and. proper to 


> 4 e 
rights herein granted, am does further hereby 


errecuunte the 
irrevocably constitute and appoint the Publisher or any of its 
Ori icers), thevetons or general manager, his attorney and 
representative, in the name of the Writer, or in the name of 
‘tthe Publisher, its successors and assigns, to make, sign, 
myecube: acknowledge and deliver any and all instruments which 
may be desirable or necessary in order to vest in the Publisher, 


its successors and assigns, any of the rights hereinabove 


referred to. 


(D) In tne event that any of the foregoing 


provisions shall become unlawful or impossible of perform- 


ance because of a change in the Copyright Law, the Publisher ' 
shail have the irrevocable first option to retain or secure 
the rights hereinabove granted upon compliance with the 
minimum requirements imposed by law which shall be sufficient 


lawfully to enable the Publisher to retain or secure the 
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Same, as the case may be. 

(E) Wherever a certain period of yenee is 
used above, such period shall run from the date of first 
_ publication in the United States. : 

(F) Nothing herein contained shall be ‘deemed 
to be in derogation of the Publisher's rignts in and to the 


Compositions for the full duration of the copyrights therein 


Outside the United ‘States. 


MUSIC, INC. 


BAHIBIT OC 


. 
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UNITED STATES DISTLICT COURT 
DISTRICT OF COLUMBIA 


- 


SECUR]1]2S AND EXCHANGE COSSIISSION 
: C1VIL ACTION 
Plafatife, FILE NO. 2779-69 
¢ 


Ve 


COMMONVEALTH UTITED CORPORATION COMPLAINT FOR 
INJUNCTION 
Defendant. 


On infermation and belicf it appears to the plaintiff, the 
Securitics and Exchange Conrmission ("Commission"): 


1. Defendant Commonwealth United Corporation ("CUC") has 
engaged and is enzaging in acts and practices which constitute violations 
of Sections 10(b) en i4fa) of the Securities Exchange Act of 1934 
("Exchange Act"), 15 U.S.C. 78i(b) and 7Sn(a), and Rules 10b-5 and 
M4a-9 thereuncer, 17 CFR 240.10>-5 and 240.14a-9. The plaincize, 
pursuant to Section 21(e) of the Exchange Act, 15 U.S.C., 78u(e), 
brings this ection to enjoin such acts and practices. 


2: , unless restrained and enjoined, 
continue te csgips fn the and practices set ferth in this complaint 


and in acts end orectices o imilar purport and object. 


3. This Court has jurisdiction of this action under Section 
27 of the Exchango Act, 15 U.S.C. 7S82a. 


4. Certain acts and practices constituting the violations 
alleged herein have occurred within the jurisciction of the United 
States District Court for the District of Columbia. 

5. Derendent CUC is incorporated under the laws of the State 
of Delaware. CUC's executive offices are located at 8920 Wilshire 
Boulevard, Beverly Hills, California. : 

6.° The defendant cic, directly and indirectly, made use of the 
mails and of the means and instrumentalities of interstate cOmmsree in 
connection with the acts and practices alleged herein. 


COUNT ONE : 
“Section 10(b) of the Exchange Act, 15 U.S.C. 78§(b), and 
Rule 10b-5 thereunder, 17 CFR 240.1Cb-5_. 


. 7. The defendant CUS has ha. a long standing relationshir with 
Kleiner, Sell & Co., Incorporated (‘ileiner, Bell"), 2 broker-deccler 
registered with the Cousission since tay 5, 1967. During 1968 and 1969, 
Kleiner, Red) corved as a dealer-maneger, financial consultant and in- 
vestrient tcaker for defendant CUC. Ia addition, there have been nusrerous 
business acd ether transactions between defendant CLC and certain prin- 
cipals of Steiner, bell. . 


| 


SONG Om Wie BERENS eRENERIRG CU WE SOON URN PNB COQ e, PEE aEIS ASEY Rye) Ewe. 


Aas 


De 


8. On or about February 3, 1969, defendant cuc filed with the 
Comnission a registration statement for a public offcring of securities 
in connection with a proposed exchange offce> for securities of Warner 
Brothers - Seven arts Limited, Although said registration statement was 

withdrawn, it was false and misleading in that it emitced 
aterial facts concerning, amon3z other things: 
The nature and endant CUC's relation 
Kleincr, t sails in connection wt 
other things, ¢. : ions described in paragra 
8(d) below. 


tion whereby, on 
d the curcenase of 
on the same day 


The particulars of a 
December 31, 1965, d 
certain real estace , 
completed the sale ° 
Bell, including such matte 


Ho (oD & 


2) 


1, the identity of the purchasers of the property; 


2, the fact that the purchase and sale of the property 


the fact thet of the $541,000 cash payment made by the 
purchasers at the closing, only $50,000 represented pay- 
ment toward the purchase price and the remainder represented 
prepaid interest; 


the fect that defendant CUC was obligated to pay improve- 
ment costs on the property; and 


the fact that in event of default resulting in foreclosure 
“and sale, defendant CUC could look only to the property 
for satisfaction of the note and the purchasers were not 
personally liable for any deficiency. 
¢. The perticulars of a4 <ransacztion whereby on December 31, 1968, 
defendant CUC’ sold to vrincipels ee Nisiners, sell, all ef the 
issueé ang outstanding stock of a ubsidiary whose oaly asset 
was certain propercy lccated in Worcester, Messachusetts, which 
secuired by defendant CLC ina September 1968, including 


the identity of the purchasers of the stock; 


the fact that of the $281,500 cash payment made by the 
purchasers at closing, only $20,000 represented payment 
toward the purchase price and the remainder represented 
prepaid intcrest; and , 


the fact that in event ~£ defaule resulting in foreclosure 

and sale, defendant CLC could look only to the stock sold, 

which was pledged as collateral, for satisZaction of the note 
and’ the purchasers were not personally liable for any deficiency. 


d. The full terms and circumstances surrounding the purchase 
ant CUC in Januacy 1909 of ¢1l the issucd and outstanding 
of preferred stock of Cuorge A. Fuller Company, Inc. ("sulles 
including such matters as; 


. 


. 
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the fact that principals of Kleiner, Bell acquired 807 
of Fuller's common stock at the same time; . 


the existence and terms of a tacit agreement made at the 
game time whereby defendant CUC agreed to buy at some 
future time and under certain circumstances the corion 
stock interest acquired by principals of Kleiner, Bell; 
and : 


oe the total consideration paid or to be paid by defendant 
cuC for the Fuller preferred stock. 


9. By recson of the activities described in paragraph 8 above, 
defendant CUC viol 4 Section 10(b) of the Exchange Act, 15U.S.G. 78502); 
and Rule 10-5 the dor, 17 CER 240.10b-5. : 


Section 14(a) of th 
142-9 thereunder 


10, Plaintiff realleges and incorporates by reference herein 
paragraph 7 of this Complaint. F i 


11. On or about June 24, 1969, defendant CUC did mail and 
otherwise distribute to sharcholders and others a proxy statement and 
notice of annual meeting which had been previously filed with the 
Commission. Said proxy stetement was false and misleading in that it 
omitted to state material facts and failed to disclose fully snd ac- 
curately material facts concerning, among other things: 


a. The egeregate fees paid or agrecd to be paid to Kleiner, 
Bell, including the existence and terms of an agreement 
by defendant CUC to péy Kleiner, Bell a $200,000 fcc in 

connection with a proposed exchange offer for the stock 
of Warner Bros.-Seven Arts Limited. 


The particulars of a proposed financing errangement with 
FOS, Ltd. (S.A.) ("TOS") and its affiliates in cennection 
-with the acouisition by defendant CUC of the Rexall 
operations of Dart Industries, Inc., including such 
. tatters as: 


1. the identity of the parties to supply the proposed 
financing; and ‘ : 


2. complete information concerning finder's fees and— 
other costs to be paid in connection with proposed 
financing. 


The full circumstances concerning defendant CUC's fin- 
ancial condition, including such matters as: 


1. deferdant (VC's difficulties in mecting certain of its 
obligations, including but not limited to its ability 
to pay the prince pel enount of certcin loans in accore-— 


ance with the arcangesients cade with leaders; arc 


ga Pon sorrens ce mt me ® 
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As 


. 


the fact that certain banks and certain other 
financial institutions which had extended continuing 
lines of credit to the company had refused to renew 
such lines of credit thereby limiting defendant CUC 
in ite conduct of its business activities, 


d, In connection with the Fuller transaction described in 
paragreph & (d) above, the information alleged in para- 
graphs 8(d)(2) and 8(d)(3). 


12. By reason of the ‘activities described in paragraph 11 above, 
defendant has violated and is violating Section 14fa) of the Exchange Act, 
15 U.S.C. 78n(a), and Rule 1l4a-9 thereunder, 17 CFR 240. 14a-9, 


: WHEREFORE, the Commission, plaintiff herein, respectfully 
demands: . 


1, A final judgment of permanent injunction restraining and 
enjoining defendant CUC and its officers, directors, egents, servants, 
employees, and assignees, and persons or entities having control 
relationship with them and any other persons ecting in concert or 
participation with them, directly or indirectly, by use of the mails and 
of the means or instrumentalities of interstate commerce: ' 


From making false and misleading statements, omitting to 
state all material facts and failing to disclose fully and 
accurately all material facts in filings required to be 
made or in fact made with the Commission by defendant CUC 
in connection with the offer or roposed offer of any” 
securities, or from engeging in €-y other activities: 

in connection with defendant CUC in violation of 

Section 10(b) of the Exchange Act and the Rules and 
Regulations thereunder; and : ‘ 


From the filing with the Commission or the issuance or 
dissemination of proxy soliciting materia ls of defendant 
CUC in connection with the 1969 annual meeting or any 

_ future annual or other mectings or for any other purpose 
which do not comply with Section 14(a): of the Exchange 
Act and the Rules and Regulations thereunder, 


That, as part of the final relief, a mandatory order be 
entered by the Court prohibiting the use of any ard all 

_ proxies obtained by defendant CUC by means of the proxy 
Statement and notice of the annual meeting previously 
mailed and otherwise distributed to shareholders of 
defendant CUC on June 24, 1969. 


Ill, Such other further relief as the Court deems appropriate, 


© 


ee 


Respectfully submitted 


a esses Vhs 


Poi Stanley cnet ree 7 
Associate Director 


Fiise y . 
/ ie 


a be ba Nee 
Leonard H. Rossen 
Branch Chief 


. as 

Ptfie F Aoive— 
Jeffrey P- Somers 

Attorney 


rie D An 0) we ae 


Theodore A. Levine 
Attorney 


October / , 1969 Attorneys for the SECURITIES AND 
EXCHANGE COMMISSION . 


500 North Capitol Street 
Washington, D. C. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GERALD LIPSKY, executor under the 
Will of WALDEN ROBERT CASSOTTO 
(a/k/a BOBBY DARIN) deceased, Docket No. M-19-95 


Plaintiff, 


~against- 70 Civ. 5030 


COMMONWEALTH UNITED CORPORATION 

(now known as IOTA INDUSTRIES, 

INC.); COMMONWEALTH UNITED MUSIC, NOTICE OF MOTION 
INC.; THE HUDSON BAY MUSIC 

COMPANY (formerly known as ALLEY- 

STREET MUSIC VENTURE); ALLEY MUSIC 

CORPORATION and STREET SONGS, INC. 


Defendants. 


PLEASE TAKE NOTICE that upon the Amended Unified 


Complaint of the plaintiff, the annexed Complaint for Injunction, 


Consent and Jidgment for Permanent Injunction in an action 
entitled: Securities and Exchange Commission v. Commonwealth 
United Corporation, in the United States District Court, District 
of Columbia, Civil Action No. 2779-69, and all prior proceedings | 
in Docket No. M-19-95, defendants Iota Industries, Inc. and 
Commonwealth United Music, Inc. by their undersigned attorneys, 
will move this Court at a time and place to be fixed by this 

Court forean order, pursuant to Rule 12(f) of the Federal Rules 

of Civil Procedure, striking from said Amended Unified Complaint 


Exhibit C thereof and the following allegations therein: 


1. in paragraph 10: 


"Material omissions from such registration 
statement were cited in the complaint filed by 
the Commission in an action commenced against 


cuc in the United States District Court for 
the District of Columbia on October 2, 1969 
to enjoin CUC from, inter alia: 


"making false and misleading statements, 
omitting to state all material facts, and 
failing to disclose fully and accurately 
all material facts in filings required to 
be made or, in fact, made with the 
Commission by defendant CUC in connection 
with the offer or proposec offer to any 
securities, or from engaging in any other 
activities in connection with defendant 
cuc in violation of Section 10(b) of 

the Exchange Act and the Rules and 
_Regulations thereunder." 


A copy of the complaint in said action is 
hereto annexed as Exhibit C and expressly made 
a part hereof." 


2. an paragraph Li: 


"Said Amendment was subject to objection by 
the Commission on grounds noted in its aforesaid 
complaint with respect to the February 3, 1969 
registration statement, in that said Amendment, 
inter alia, (i) omitted to state material facts 
as specified in paragraphs 8(b) (2), 8(b) (3), 
8c)’ (2), (8 (a) (2) and 8 (4), (3) of Exhibic ¢C.” 


3. in paragraph 13: 


"Material omissions from such proxy state- 
ment were cited by the Commission in its 
aforesaid complaint against CUC."” 


4. in paragraph 14: 


"Said Amendment was subject. to objection 
by the Commission on grounds noted in its 
aforesaid complaint with respect to the proxy 
statement mailed by CUC on June 24, 1969 to 
its stockholders in that said Amendment, inter 
alia, omitted to state material facts and failed 
to disclose fully and accurately material facts 
as specified in paragraphs 11l(a)-,\d) of 
Exhibit Cc." 
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on the ground that said Exhibit C and the said allegations are 


impertinent and imiaterial. 


Dated: New York, New York 
August 28, 1974 


Yours, etc., 


1 Re TER PY SSF ES TIS ETA: SITE A RES NE 5 LU 


TOWNLEY, UPDIK®. CARTER & RODGERS 


a, 
Og, 


| i 4 Lia. Pea y 
A Memker of the Firm 
220 East 42nd Street 
New York, New York 10017 
Tel. No.: (212) 682-4567 


Wiens 


A es 


PATTERSON, BELKNAP & WEBB 
Attorneys for Plaintiff 

30 Rockefeller Plaza 

New York, New York 10020 


LORD, DAY & LORD 
Attorneys for Defendants 
Hudson Bay Music Company, 
Alley Music Corporation.- 
and Street Songs, Inc. 

25 Broadway 

New York, New York 10004 


UNITED STATES DISTRICT COURT Al 02 
DISTRICT OF COLUMBIA 


SECURITIES AND EXCHANGE CO:1ISSION 


eae RENN, came CIVIL ACTION 
J 2 r : 
Garantie Ke, Plaintifé, : FILE NO, 977 -69 
¢ \» t 
¢ . Ve . 3 
COMMONWEALTH UNITED CORPORATION °: COMPLAINT FOR . 
INJUNCTION 


y Defendant. : F I. bE 
OCT 2 1369 
ROBERT I. STEARNS, Cierk 


On Aptovnction and belief it appears to the plaintiff, 
Securities and Exchange Conmission ("'C ommission") : 


1. Defendant Commonwealth United Corporation ("CUC") has 
engaged and is engaging in acts and practices which constitute violations 
of Sections 10(b) end 14(2) of the Securities Exchange Act of 1934 
("Exchange Act"), 15 U.S.C. 78j(b) and 78n(a), and Rules 10b-5 and ‘ 
14a-9 thereunder, 17 CFR 240.10b-5 and 240.14a-9. ‘Yhe plaintiff, 
pursuant to Scction 21(c) of the Exchange Act, 15 U.S.C., 78u(e), 
brings this action to enjcin such acts and practices. 


2. The defendant will, unless restrained and enjoined, 
continue to engage in the acts and practices sct forth in this complaint 
and in acts and-practices of similar purport and ie lee 


3. This Court has jurisdiction of this nebton under Section 
27 of the Exchange Act, 15 U.S.C. 72a. + ; : aN 


4. Certain acts and practices constituting the violations 
alleged herein have occurred within the jurisdiction of the united “ 
States District Court for the District of Columbia. 

5. Defendant CUC is incorporated under the laws of the State 
of Delaware. CUC's executive offices are located at 6920 Wilshire 
Boulevard, Beverly Hills, California. : 


6.> The defendant CUC, directly and indirectly, made use of the 


« 
of 


mails and of the means and instrumentalities of interstate commerce in . 
connection with the acts and practices alleged herein. . 
: : : ° | 
- 1 
COUNT ONE E . 


"Section 10(b) of the Exchange Act, 15 U.S.C. 78j(b), and 
Rule 10b-5 thereunder, 17 CFR 240.10b-5 H 


7. Tne defendant CUC Bae, ae a long standing rela. icaship with 
9 Kleiner, Bell & Co., Incorporated (Kleiner, Bell"), a broker-dealer 
registered with the Commission since May 5, 1967. During 1968 and 1969, 
Kleiner, Bell served as a dealer-manacer, financial consultant and in- 
| vestment banker for defendant CUC. In addition, there have boon numerous 
business and other transactions between defendant CUC end certain yey 
he cipals of Kiciner, Bell. 


: Py Sas 
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8. On or about February 3, 1969, defendant CUC filed with the 
Commission a registration statement for a public offcring of securities 
in conneezion with e proposed exchange offer for sccurities of Warner 
Brothers - Scven arts Limited. Although said registration statement was 
tiy withdrawn, it was false and misleading in that it omitted 


subsequen 
e2terial facts concerning, among other things: ‘ 


to state 
iY 
Ge dant CUC's relationship with 


’ ¥leiner, Bell and its principals in connection with, among 
other things, the transactions described in paragraphs 8(b) - 


8d) below. 


i The nature and extent of defen 


b. The particulars of a real estate transaction whereby, on 
December 31, 1968, defendant CUC completed the purchase of 
ated in Hawaii and on the same day 


certain real estate loc 
he property to principals of Kleiner, 


completed the sale of t 
Bell, including such matters as: 


1. the identity of the purchasers of the property; 


2. the fact that the purchase and sale of the property 


were consummated on the same day; 


3. the fact that of the $541,000 cash payment made by the ° Ln 
purchasers at the closing, only $50,000 represented pay- 
ment toward the purchase price and the remainder represented 


prepaid interest; 


4. the fact that defendant CUC was obligated to pay improve- 
ment costs on the property; arid 


5. the fact that in event of default resulting in foreclosure 
and sale, defendant CUC could look only to the property 
for satisfaction of the note and the purchasers were not 
personally liable for any deficiency. i 


The particulars of a transaction whereby on December 31,. 19568, 
defendant CUC sold to principals of Kleiner, Bell, all of the 
issued and outstanding stock of a subsidiary whose only asset 
was certain property located in Worcester, Massachusetts, wnich 
had been acquired by defendant CUC in September 1968,. including 


guch matters as: 


1. the identity of the purchasers of the stock; 


the fact that of the $281,500 cash payment made by the 
purchasers at closing, only $20,000 represented payment 
toward the purchase price and the remainder represented 


prepaid interest; and 


2. 


resulting in foreclosure 


3. the fact that in event of default 
k only to the stock sold, 


and sale, defendant CUC could loo 
for satisfaction of the nore 


which was pledged as collateral, 
and the purchasers were not personally liable for any deficiency. 
i 


stances surrounding the purchase by detend- 


all the issued and outstanding snares 
("Fuller"), 


d. The full terms and circum 


- ant CLC in January 196$ of 
of preferred stock of George A. Fuller Company, Inc. 


including such matters as: 


«> 
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the fact that principals of Kleiner, Bell acquired 802% 
of Fuller's common stock at the same tine; 


the existence and terms of a Lacit aprecnent made at the 
Same time whereby defendant CUC agreed to buy at some 
future time and under certain circumstances the common 
stock interest acquired by principals of Kleiner, Bell; 
and 


3. the total consideration paid orf to be paid by defendant 
cuC for the Fuller preferred stock, 


9. | By reason of the activities described in paragraph 8 above, 
defendant CUC violated Section 10(b) of the Exchange Act, 15 U.S.C. 78j(d), 
and Rule 10b-5 thereunder, 17 CFR 240.10b-5. 


COUNT TWO 


Section 14(a) of the Exchange Act, 15 U.S.C. 78n(a),. and Rule 
14a-9 thereunder, 17 CFR 240.14a-9 


10. Plaintiff realleges and incorporates by reference herein 
paragraph 7 of this Complaint. ' 


11. On or about June 24, 1969, defendant CUC did mail and 
ctherwise distribuce to sharcholders and others a proxy statement and 
notice of annual meeting which had been previously filed with the 
Commission. Said proxy statement was false and misleading in that it 
omitted to state material facts and failed to disclose fully and ac- 
curately material facts concerning, among other things: 


a. The eggregate fees paid or agreed to be paid to Kleiner, 
Bell, including the existence and terms of an agreement 
by defendant CUC to pay Kleiner, Bell a $200,000 fee in 
connection with a proposed exchange offer for the stock 

_ of Warner Bros.-Seven Arts Limited. 


The particulars of a proposed financing arrangement with 
IOS, Ltd. (S.A.) ("IOS") and its affiliates in connection 
wits the acquisition by defendant CUC of the Rexall 
operations of Dart Industries, Inc.., including such 
- matters as: 
1. the identity of the parties to supply the proposed 
financing; and 


2. complete information concerning finder's fees and - 
other costs to be paid in connection with proposed 
financing. 


The full circumstances concerning defendant CUC's fin- 
ancial condition, including such matters as: 


1. defendant CUC's difficulties in meeting certain of tes. 
obligations, including but not limited to its ability 
to pay the principal amount of certain lesns in accerd- 


ance with the arrangements made with lenders; and 
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the fact that certain banks and certain other 
financial institutions which had extended continuing 
lines of credit to the company hed refused to renew _ 
Such lines of credit thereby limiting defendant’ GUC 
in ite conduct of its business activities, 


d. In connection with the Fuller transaction described in 
paragraph & (d) above, the information alleged in para- 
graphs &(d)(2) and 8(d)(3), . 
12, By reason of the activities described in paragraph 11 above, 
defendant has violated and is violating Section 14(a) of the Exchange Act, 
15 U.S.C. 7&n(a), and Rule 14a-9 thereunder, 17 CFR 240, 14a-9, 


; WHEREFORE, the Commission, plaintiff herein, respectfully 
demands: . 

1, A final judgment of permanent injunction restraining and 
enjoining defendant CUC and its officers, directors, agents, servants, 
employees, end assignees, end persons or entities having control 
relationship with them and eny other persons ating in concert or 
participation with them, directly or indirectly, by use of the mails and 

Ce of the means or instrumentalities of interstate commerce: ; 


From making false and misleading statements, omitting to 
State all material facts and failing to disclose fully and 
accurately all material facts in filings required to be 
.made or in fect made with the Commission by defendant CUC 
in connection with the offer or proposed offer of any 
securities, or from engaging in any other activities 

in connection with defendant CUC in violation of 

Section 10(b) of the Exchange Act and the Rules and 
Regulations thereunder; and 


From the filing with the Commission er the issuance or 
dissemination of proxy soliciting materia ls of defendant 
CUC in connection with the 1969 annual meeting or any 

_ future annual or other meetings or for any other purpose 
which do not comply with Section 14(a)- of the. Exchange 
Act and the Rules and Regulations thereunder, 


That, as part of the final relief, a mandatory order be 
entered by the Court Prohibiting the use of any and all 
proxies obtained by defendant CUC by means of the proxy 
Statement and notice of the annual meeting previously 
mailed and otherwise distributed to shareholders. of 
defendant CUC on June 24, 1969, 


Such other further relief as the Court deems appropriate, 


« § « 


Respectfully submitted 
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OE D dose 
sotanley Sporki 
Associate byte” 


“y 


TL we 
chu a4 
Leonard H. Rossen 
Branch Chief 


Jefpea Pelee 


Jeffrey sid gue 
“Attorney . 


has Ame { leon oe 
Theodore A. Levine 


Attorney ae ‘ 


DATED: October / , 1969 Attorneys for the SECURITIES AND 
EXCHANGE COMMISSION 


° 


500 North Capitol Street 
Washington, D. C, 
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CONSENT os ee "Z ' sig Al 07 

The defendant Commonwealth United Corporation aan he 2 1969 
jurisdiction of this Court, enters a seenvet appearance, ROBERT M, STEARNS, Clark 
admitting the allegations of the Complaint, hereby consents to the 
entry of the within final judgment of pemnanent injunction against 
it, wituout further notice. 

No tender, offer, promise or threat of any ,kind whatsoever 
has been made by plaintiff Securities and Exchange Gircabuadon; ov any 
member, officer, agent or representative thereof in consideration for 


this consent. 


Commonwealth United Corporation 


Attorney for defendant cuc 


Dated: Washington, D. C. 


y 


City of Washington - 
88 
District of Columbia ) 


lee this fet day of October -, 1969 before me soesenuiy 


appeare (Ais ete-gey » to me known and known to me to 


be tae person who éxecuted the foregoing instrument and be acknowledged 
to me that he executed the same on behalf of Commonwealth United Perperatcon 


and that he was duly suthorized and directed by said corporation to execute 


° 


the foregoing instrument on its behalf. , 


Notary Public 
4 TRUE COPY 
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CERTIFIED RESOLUTION OCT 29108 


re cys 


ROBERT M. STEARNS, Clerk 


The undersigned, being the. duly elected and 


acting Secretary of COMMONWEALTH UNITED CORPORATION, 


a Delaware corporation (the “Company"), hereby certifies 


we 


that at a meeting of the Board of Directors of the Company 
held on thé 24th day of July, 1969, at which mecting a 
quorum was present and acting threnahout, the following 
resolution was duly adopted which resolution — not been 


amended or modified in any respect: 


RESOLVED, that the Company consent 
to the entry of an order in the United States 
Pastrict Court for the District of Columbia in 
a form to be proposed by the Securities and 
Exchange Commission and approved by Company 
counsel, enjoining the continued use of the 
Company's Proxy Statement dated June 24, 1969 
and any proxies obtained in response thereto, 
the use of any Registration Statement or Amend- 
ment thereto filed with the Securities and 
Exchange Commission from and atter November 27, 
1968, and any further violations of the 
Securities Exchange Act of 1934 and the rules 
and regulations thereunder; and it is 


FURTHER RESOLVED, that the duly elected 
Officers of the Company, or if such, procedure 
is acceptable to the Securities and Exchange 
Commission, counsel for the Company be and 
hereby are authorized to execute such consents 
or other documents and take any other action as 
May be necessary to carry out the intentions of 
these Resolutions. 


IN WITNESS WHEREOF, the undersigned has hereunto set 


his hand and affixed the seal of the Company the 30th day of 


September « 1969. 


SECRETARY 
( Title 


op STATES DISTRICT COURT 
ISTRICT OF COLLISIA 
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SECURITIES AND EXCHANGE COMMIS SION core CIVIL ACTION 
Plaintiff, 2 & FILE NO. 9 ooo 69 


/ 


We 


fy, + % 
c aucune UNITED CORPORATION 6, : oe a EXT FOR 
Defendant. : RMANENT INJUNCTION 


Le” 


Ge, 


Plaintiff, Securitics and Exchange Commission ("Commission"), 
having filed a complaint herein ‘and defendant. Commonwealth United 
Corporation having, for purpose of this proceeding, admitted the 
jurisdiction of this Court, entered a general appearance without 
admitting the allegations of the complaint, waived entry of findings 
of fact and conclusions of law and consented to the entry of a permanent 
injunction enjoining said defendant Commonwealth United Corporation poe 

engaging in acts and practices which Siauegaenal violations of Se 
10(b) and 14(a) of the Securities Exchange Act of 1934 ("Exchange ‘Act, 
15 U.S.C. 78j(b) and s8nlad, and the Rules and at cana thereunder 
“4n accordance with the. demands made in the conplaint for i Alnekibe 
herein and it further appearing that the Court has jurisdiction of the 
subject matter hereof and the parties hereto and the Court being fully 
advised of the premises: It is this = ae day oF October, 1969, 

IT IS HEAEBY ORDERED, ADJUDGED AND DECREED THAT: 

The defendant Commonwealth United Corporation, its officers, 
directors, agents, employees and Beet Ernees and gersens or entities 
having a control detatioustty with it end any other persons acting in 
eoncert or participation with it is: 


I. Hereby permanently enjoined, directly and indirectly, by use 


of the mails oc of the means or instrumentalities of interstate commerce: 


° 
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(a) from making false and misleading statements, omitting 
to state all material facts, and failing to disclose 
fully and accurately all material facts in filings 
required to be made or, in fick, made with the 
Commission by defendant CUC in connection with the 
ehier or proposed offer of any puckeitiea, ox engaging 
in any other activities in connection with defendant 
CUC in violation of Section 10(b) of the Exchange 
Act and the Rules and Regulations thereunder; and 
from the filing with the Commission or the issuance 
or dissemination of proxy soliciting materials ot de- 
fendant CUC in connection with the 1969 annual meeting 
or any future annual or other meeting or for La Gee 
purpose which de not comply cite aecticn 14(a) of the 


Exchange Act and the Rules and Regulations thereunder. 


II. Hereby prohibited from using any and all »roxies obtained by 


defendant CUC by means of the proxy statement and notice of the annual 
meeting previously mailed and otherwise distributed to sharcholders of 


Commonwealth United Corporation on June 24, 1969. 


Judge 


Aili 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


lad en ee ee ee ee eT -_—_- we = HX 


GERALD LIPSKY, executor under the : Docket No. M-19-95 
Will of WALDEN ROBERT CASSOTTO COMMONWEALTH CASES 
(a/k/a BOBBY DARIN) deceased, Ws 
Index No. | 
4 aintiff, : 70 Civ. 5030 (FHMcF) 


~against- 3 

NOTICE OF MOTION 
COMMONWEALTH UNITED CORPORATION $ i 
(now Known as IOTA INDUSTRIES, 
INC.) ; COMMONWEALTH UNITED MUSIC, : | 
INC.; THE HUDSON BAY MUSIC COMPANY | 
(formerly known as ALLEY-STREET : ! 
MUSIC VENTURE); ALLEY MUSIC | 
CORPORATION and STREET SONGS, INC .,: 


Defendants. : 


PLEASE TAKE NOTICE that upon the Amended Unified 
Complaint of the plaintiff, the Complaint, a copy of which 
is annexed to the Notice of Motion for the same relief 
requested herein made by defendants Iota industries, Inc. 
and Commonwealth United Music, Inc. by their attorneys, 
Townley, Updike, Carter & Rodgers, for Injunction, Consent 
and Judgment for Permanent Injunction in an action entitled 
Securities and Exchange Commission v. Commonwealth United 
Corporation, in the United States District Court, District 
of Columbia, Civil Action No. 2779-69, and all prior pro- 
ceedings in Docket No. M-19-95, defendants The Hudson Bay 
Music Company, formerly known as Alley-Street Music Venture, 
Alley Music Corporation and Street Songs, Inc., by their 
undersigned attorneys, will move this Court at a time and 
Place to be fixed by this Court for an order, pursuant to 
Rule 12(f£) of the Federal Rules of Civil Procedure, striking 


from said Amended Unified Complaint Exhibit C thereof and 


a 


the following allegations therein: 


1. In paragraph 10: 


"Material omissions from such registration 
statement were cited in the complaint filed by 
the Commission in an action commenced against 
cuc in the United States District Court for 
the District orf Columbia on October 2, 1969 
to enjoin CUC from, inter alia: 


‘making false and misleading statements, 
omitting to state all material facts, and 
failing to disclose fully and accurately 
all material facts in filings required to 
be made or, in fact, made with the Com- 
mission by defendant CUC in connection 
with the offer or proposed offer to any 
securities, or from engaging in any other 
activities in connection with defendant 
cuc in violation of Section 10(b) of 

the Exchance Act and the Rules and Regu- 
lations th. -under.' 


“A copy of the complaint in said action is 
hereto annexed as Exhibit C and expressly made 
a part hereof." 


2. In paragraph 11: 


"Said Amendment was subject to objection by 
the Commission cn crounds noted in its aforesaid 
complaint with respect to the February 3, 1969 
registraticn statement, in that said Amendment, 
inter alia, (i) omitted to state material facts 
as specified in paragraphs 8(b) (2), 8(b) (3), 
@(c) (2), 8(d) (2) and 8(d) (3) of Exnibie Cc." 


3. In paragraph 13: 


"Material omissions from such proxy state- 
ment were cited by the Commission in its 
aforesaid complaint against CUC.” 


4. In paragraph 14: 


“Said Amendment was subject to objection 
by the Commission on grounds noted in its 
aforesaid complaint with respect to the proxy 
statement mailed by CUC on June 24, 1969 to 
its stockholders in that said Amendment, inter 
alia, omitted to state material facts and failed 
to disclose fully and accurately material facts 
as specified in paragraphs 11(a)-(d) of 
Exhibit Cc.” 


Aii3 | 


i 


on the ground that said Exhibit C and the said allegations 


|, are impertinent and immaterial. 


| Dated: New York, New York 
August 28, 1974 


Yours, etc. 


LORD, DAY & LORD 

Attorneys for Defendants 

THE HUDSON BAY MUSIC COMPANY, 
formerly kncwn as ALLEY-STREET 
MUSIC VENTURE; ALLEY MUSIC 
CORPORATION and STREET SONGS, INC. 


By /s/ Thomas F. Daly 


A Member or tne Firm 
Office and P.O. Address 
25 Broadway 
New York, New York 10004 


PATTERSON, BELKNAP & WEBS 
Attorneys for Plaintiff 
30 Rockefeller Plaza 

New York, New York 10020 


TOWNLEY, UPDIKE, CARTER & RODGERS 
Attorneys for Defendants 
Tota Industries, Inc. and 
Commonwealth United Music, Inc. 
200 East 42nd Street 
New York, New York 10017 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GERALD LIPSKY, executor under _the 
Will of WALDEN ROBERT CASSOTTO) 
(a/k/a BOBBY DARIN) deceased, : 

Plaintiff, Docket No. M-19-95 

-against- 
70 Civ. 5030 

COMMONWEALTH UNITED CORPORATION 
(now known as IOTA INDUSTRIES, INC.); 
COMMONWEALTH UNITED MUSIC, INC.; THE 
HUDSON BAY MUSIC COMPANY (formerly IOTA'S ANSWERS 
known aS ALLEY-STREET MUSIC VENTURE); TO PLAINTIFF'S 
ALLEY MUSIC CCRPORATION and STREET INTERROGATORIES 
SONGS, INC., 


Defendants. 


Defendant Iota Industries, Inc. ("Jota"), for its 
answers to plaintiff's in-errogatories dated November 30, 1973, 


states: 
INTRODUCTION 


Except for No. 1, plaintiff's interrogatories concern 
Registration Statement No. 2-30859 filed witn the SEC on 
November 27, 1968, covering shares of Iota standing in plaintiff's 
name (the "Registration Statement"), and to Amendments Nos. 1 and 
2 thereto, filed April 29 and June 27, 1969. As appears therefrom, 
the corporate officer in charge was Rodney W. Loeb, Vice President, 
Legal, whose office was at corporate headquarters in Beverly Hills, 
California. Mr. Loeb is no longer employed by Iota, the Beverly 
Hills office is closed, and such of the files of that office as 
survive are warehoused in Chicago, but a search of the indexes of 


these files shows that there is little therein which would enable 


present management to answer plaintiff's interrogatories. 


Pi 


Allis. 


Accordingly, the following answers are based entirely 
on the records of Golenbock and Barell ("G & B") and on informa- 
tion supplied by attorneys of that firm, as well as registration 
statements of Iota on file with the SEC. As appears from the 
Registration Statement, legal matters describing Iota therein 


were passed upon for Iota by that firm. 


Iota:does not understand the interrogatories to call 
for information protected by the attorney-client privilege, but 
if they are so intended, objection thereto is hereby made and no 


waiver of the privilege is intended by these answers. 


Interrogatory No. 1 


With respect to each security of Commonwealth United 


Corporation (CUC) registered, or sought to be registered, with the 


Securities and Exchange Commission (the Commission), state (a) 
the date when a registration statement was first filed with the 
Commission, (b) the date on which each amendment, if any, of such 
registration statement was filed with the Commission, (c) the 


effective date, if any, of such registration statement and (d) the 


amount and class of securities sought to be registered thereby. 


Answer: 


In 1961, Iota apparently filed a registration statement, 


No. 2-18605, but no copy thereof or information as to its contents 


is presently available to G & B or Iota. The registration state- 
ments and amendments thereto as to which G 4&4 B performed legal 


services are as follows: 


i. Registration Statement No. 2-28045 filed 
January 17, 1968. Securities included: 3,546,733 shares of 
Common Stock; $21,642,440 principal amount of 5% Conver*ible 
Subordinated Debentures plus an indeterminate number of shares 
of Common Stock as may be issuable upon conversion of said 
Debentures or as may be issuable pursuant to anti-dilution 


provisions thereof. 


ee 
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Amendment No. 1 filed January 31, 1968. This 
registration statement became effective on January 31, 1968. 
Securities included: 2,886,733 shares of Common Stock; 
$21,642,440 principal amount of 5% Convertible Subordinated 
Debentures plus an indeterminate wines of shares of Common Stock 
issuable upon conversion of said Debentures and pursuant to anti- 


dilution provisions thereof. 


Post~effective Amendment No. 1 filed April 18, 


1969, deresistering 471,200 shares. 


2. Registration Statement No. 2-29080 filed 
May 17, 1968. Securities included: 1,571,251 shares of Common 
Stock; $3,750,000 principal amount of 5% Convertible Subordinated 


Debentures. 


Amendment No. 1 filed August 9, 1968. Securities 


included: 2,738,168 shares of Common Stock; $7,800,000 principal 
amount of 6% Convertible Subordinated Debentures; 487,500 shares 
of Common Stock issuable upon conversion of said Debentures; 

an indeterminate amount of Common Stock upon operation of anti- 


dilution provisions thereof. 


Amendment No. 2 filed August 20, 1968. Securities 
included: 2,738,168 shares of Common Stock; $4,000,000 principal 
amount of 5% Convertible Subordinated Debentures; an indeterminate 
amount of shares of Common Stock upon conversion of 5% Debentures 
and upon operation of anti-dilution provisions thereof; 
$3,800,000 principal amount of 6% Convertible Subordinated 
Debentures; 237,500 shares of Common Stock issuable upon conver- 
sion of 6% Debentures and an indeterminate amount of Common Stock 


upon operation of anti-dilution provisions thereof. 
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Amendment No. 3 filed August 27, 1968. This 
Registration Statement became effective on August 28, 1968. 
Securities included: 2,738,168 shares of Common Stock; $4,000,000 
principal amount of 5% Convertible Subordinated Debentures; an 
indeterminate amount of shares of Common Stock upon conversion 
of 5% Debentures and operation of anti-dilution provisions 
thereof; $9,800,000 principal amount of 6% Convertible Subor- 
dinated ‘Debentures; 612,509 shares of Common Stock issuable upon 
conversion of 6% Debentures and an i eApterdine se amount of shares 
of Common Stock upon operation of anti-dilution provisions 


thereof. 


3. Registration Statement No. 2-29286, filed June 

11, 1968. Securities included: $15,000,000 principal amount of 
% Convertible Subordinated Debentures; an indeterminate amount 
of shares of Common Stock reserved for issuance upon conversion 


of said Debentures. 


Amendment No. 1 filed July 18, 1968. Securities 
included: $15,000,000 principal amount of % Convertible 
Subordinated Debentures plus an indeterminate amount of shares 
of Common Stock reserved for issuance upon conversion of said 


Debentures. 


Amendment No. 2 filed July 25, 1968. This 
Registration Statement became effective on July 25, 1968. Securi- 
ties included: $15,000,000 principal enecnt of 6% Convertible - 
Subordinated Debentures plus an indeterminate amount of shares of 
Common Stock reserved for issuance upon conversion of said 
Debentures (937,500 shares of Common Stock were initially re- 


served for issuance upon conversion). 
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4. Registration Statement No. 2-30223 filed 
September 23, 1968. Securities included: 2,285,601 shares of 
$1.05 Convertible Preferred Stock; 2,660,6Cl Warrants; an 
indeterminate amount of shares of Common Stock issuable upon 
conversion of Preferred Stock; 2,660,601 shares of Common Stock 


issuable upon the exercise of Warrants. 


Amendment No. 1 filed October 14, 1968. This 
Registration Statement became effective on October 16, 1968. 


Securities included: 2,285,601 shares of Common Stock; 2,285,601 


Warrants; 375,000 Warrants; 375,000 shares of Common Stock 


issuable upon exercise of Warrants. 


5. Registration Statement No. 2-30859 filed 
November 27, 1968. Securities included: 2,138,603 shares of 
Common Stock; 325,853 Warrants; $3,300,000 principal amount of 
6% Convertible Subordinated Debentures; $3,600,009 principal 


amount of 5% Convertible Subordinated Debentures. 


Amendment No. 1 filed April 29, 1969. Securities 
included: $1,463,600 principal amount of 7-1/2% Subordinated 
Debentures; $1,000,000 principal amount of 5% Convertible Sub- 
ordinated Debentures; 1,100,000 shares of Series B Convertible 
Preferred Stock; 1,100,000 shares of Common Stock issuable upon 
conversion of Preferred Stock; 929,447 shares of Common Stock; 
325,936 Warrants; 454,410 shares of Common Stock issuable upon 


exercise of Warrants. 


Amendment No. 2 filed June 27, 1969. Securities 
included: $1,369,500 principal amount of 7-1/2% Subordinated 
Debentures; $1,000,000 principal amount of 5% Convertible Sub- 


ordinated Debentures; 1,000,000 shares of Series B Convertible 


Preferred Stock; 3,000,000 shares of Common Stock issuable upon 
conversion of Preferred Stock and 5% Subordinated Debentures; 

an indeterminate amount of shares of Commen Stock upon operation 
of anti-dilution provisions of 5% Debentures; 996,069 shares of 
Common Stock; 213,178 Warrants; 726,348 shares of Common Stock 
issuable upon exercise of said Warrants and an indeterminate 
number of shares of Common Stock issuable upon operation of anti- 


dilution provisions of said Warrants. 


It is not known whether this Registration State- 


ment ever became effective. 


6. Registration Statement No. 2-31606 filed 

February 3, 1969. Securities included: 11,980,000 shares of 
Common Stock; 2,995,000 shares of $1.60 Convertible Preferred 
Stock; 2,995,000 shares of Common Stock issuable upon conversion 
of Preferred Stock and an indeterminate number of shares issuable 
upon operation of anti-dilution provisions thereof; 2,995,000 
Warrants; and 2,995,000 shares of Common Stock issuable upon 
exercise of Warrants and an indeterminate number of shares of 
Common Stock issuable upon operation of anti-dilution provisions 


thereof. 


Amendment No. 1 filed March 28, 1969 reducing 


securities included to two shares of Common Stock. 


This Resistration Statement was withdrawn on 
application of G & B by letter dated April 29, 1969 and never 


became effective. 


7. Registration Statement No. 2-32767 filed 
April 28, 1969. Securities included: 659,129 shares of Common 


Stock. 
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Amendment No. 1 filed July 9, 1969. Securities 


Nencluded: 657,619 shares of Common Stock. 


It is not known whether this Registration State~ 


ment ever became effective. 


Interrogatories 2, 3, 5, 12 and 13 


2. What efforts were made by or on behalf of CUC to 
cause the registration statement dated November 27, 1968 
covering, inter alia, 77,323 shares of its Common Stock issued 
pursuant to a contract with plaintiff dated August 20, 1968 
(the Registration Statement) to become effective? 


3. Give the date of each act referred to in your 
answer to Interrogatory 2. 


5. Give the date and nature of each communication, 
written or otherwise, between (i) the Commissior, Or any 
representative thereof, and (ii) CUC, or any one acting on its 
behalf, concerning (a) the Registration Statemert, (b) any 
amendment thereof, or (c) the subject matter of the Registration 
Statement or of any amendment thereof. 


12. Why did CUC file with the Commission no amendment 


to the Registration Statement before April 29, 1969? 
> 13. Why, having filed with the Commission a seperate 
3 registration statement covering different securiti-s on 


February 3, 1969, dia CUC fail to file with © Commission an 
amendment of the Registration Statement on OL about that date? 


Answer: 


The Registration Statement, as filed November 27, 1968, 
covered 2,138,608 shares of Common Stock, 325,853 Warrants, 
$3,300,000 principal amount of 6% Convertible Subordinated 
Debentures, and $3,600,000 principal amount of 5% Convertible 


Subordinated Debentures. These securities have been or were 


proposed to be issued in connection with the acquisition by Iota 
of various companies or properties, or in consideration of 

° settlement agreements or other transactions described in the 
Registration Statement. of these securities only 69,591 Common 


Shares were in the name of plaintiff's decedent. 


risen ete ~ mere 
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, 
| 
In November, 1968, G & B began work on the Registration | 
Statement at Iota's California office to review and revise drafts | 
thereof prepared by Loeb and his staff, and their work thereon | 
continued until the filing thereof with the Commission on | 
November 27, 1968 by letter of G & B dated November 26, 1968. At | 


the time of this filing G & B advised the Commission confirm an 


Reford Burney of the SEC and Seymour Kleinman of G & B that an 


amendment thereto would be filed, as soon as consolidated 


financial statements were available, reflecting Iota's acquisition 


in October and November 1968 of control of The Seeburg Corporation 


and Berry Petroleum Company. G & B worked on the preparation of 


this amendment. 


Pending the availability of the foregoing financial 


| 
| 
| 
se reached on November 14, 1968 between Loeb of Iota, 
| 


statements, Iota began preparations for an exchange offer for 


shares of Warner Bros.-Seven Arts Limited, and G & B or Loeb. 


|| prepared a registtation statement (No. 2-31606) covering the 


Iota securities proposed to be issued in said exchange offer, which 


registration statement was’ filed with the Commission on February 3 


1969. At the time of such filing it was concluded that an 


ae | 


ameniment to such registration statement would have to be filed 


when year-end consolidated financial statements were available and 


Registration Statement could not be filed and become effective 
until up-dated material information with respect to the audited 


financial results of year-end as well as the outcome of said 


exchange offer was available. 


\ 
oe concluded that the proposed amendment to the (November) | 
On February 18, 1969, on behalf of a rival for control | 


& ’ | 


jlof Warner Bros., the accounting firm of Touche, Ross, Bailey & 


. 
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Smart (now, Touche Ross & Company) sent to the American Stock 

Exchange and other regulatory authorities a report questioning 

and comment ng upon the financial statements contained in the | i 
| 


February 3, 1969 registration statement, whereupon Iota engaged 


its accountants, Arthur Young & Company, to review its accounting 
« in light of such report. Until Arthur Young's response was 
received on March 24, 1969, G & B determined that no further 


filings could prudently be made. 


On March 28, 1969, the February 3, 1969 registration 
statement relating to said exchange offer was effectively with- 
drawn by amendment to reflect the decision of Iota's then manage- 
ment not to make the tender offer. G & B then worked on the 
proposed amendment to the (November) Registration Statement, which 
was filed April 29, 1969 and contained year-end financial state- 
ments certified by Arthur Young & Company under date of April 10, 
1969 and described other intervening material transactions, 
including Iota's agreement to acquire the Rexall Drug operations : 
described therein. A second amendment to the (November) Regis- 
tration Statement was filed on Jvne 27, 1969 to reflect material 
changes in the terms of said acquisition, and Iota requested that 
the Commission accelerate the effective date of the Registration 
Statement to June 30, 1969. Said request for acceleration was 
superseded by an oral request of G & B to delay effectiveness in 
light of a pending investigation of Iota by the American Stock 
Exchange. The American Stock Exchange suspended the listing of 


Iota's Common Stock on July 22, 1969 and the Commission orderea a 


¢ suspension of all trading of such stock on August L, 1969, at 
which point no further efforts to cause the Registration Statement 


to become effective were made. 


The work on the Registration Statement and the two 


amendments thereto included the drafting thereof, the procuring, 


A123 


compiling and analyzing of information obtained from divisions 
and subsidiaries of Iota, their officers, employees and accoun- 
tants and from persons identified in the Registration Statement 
or the amendments thereto as holders of securities being 


offered, or their attorneys or agents and oral and written 


Until the request for acceleration was delayed, as aforesaid, 
Loeb, certain other Iota officers and G & B were in communication 


with the Commission in connection with the continuing effort to 


| 
| 
1 
| 
comiunication with the Commission and legal research and ia 
| 
} 


cause the Regis*ration Statement to become effective. Attorneys 
at G & B recall and the correspondence found in their files 


reflects the following communications to the Commission: 


11/14/68, telephone conversation among Reford 
Burney of the SEC, Seymour xleinman of G & B, 
and Loeb as to Iota's intention to amend the 
Registration Statement; 


11/26/68, letter, G & B to SEC, filing the 
Registration Statement; 


12/19/68, letter, Benjamin Breslauer (Iota's 
Controller) to SEC, stating intention to amend 
the Registration Statement; 


After 2/3/69, telephone conversation between Loeb 
and Burney as to Burney's suggested addition of 
materials contained in a "Summary of Certain 
Information" in Amendment No. 1 to the Registra- 
,tion Statement; 


3/24/69, letter, Arthur Young & Company to 
American Stock Exchange, with copy to SEC, comment- 
ing on report dated February 18, 1969, by Touche, 
Ross, Bailey & Smart, insofar as it pertained to 
the consolidated i’ nancial statements of Iota for 
the year ended Dec mber 31, 1968, which statements 
were subsequently included in Amendment No. 1 to 
the Registration Statement with audit report of 
Arthur Young & Company dated April 10, 1969; 


4/25/69, letter, Kleinman to SEC, filing Amendment 
No. 1 to the Registration Statement; 


4/26/69, letter, Loeb to SEC, requesting that the 
Registration Statement be declared effective on 
6/30/69; 


6/26/69, letter, Loeb to SEC, filing Amendment 
No. 2 to the Registration Statement; 


6/26/69, letter, G & B to SEC, stating various opinions 
in connection with the Registration Statement; 


7/ 2/69, conversation among Kleinman of G & B, 
Leonard Rossen and Reford Burney of the SEC as 
to request to delay effective date of Registra- 
tion Statement; 


€/1/69, letter, Kleinman to SEC, forwarding 
additional copies of Amendment. No. 2. 


Photoprints of copies of the above letters taken from the files 


of Golenbock and Barell are annexed hereto as Exhibit A. 


Interrogatory No. 4 


With respect to each person who directed or partici- 
pated in any act referred to in your answer to Interrogatory 3, 
give his or her name, present residence address, present business 
address, and his or her relationship with CUC both at the time of 
such act and at present. ce 


Answer: 
See attached Exhibit B. 


Interrogatory No. 6 


Where, and in whose custody, are the records of any of 
the communications referred to in your answers to Interrogatory 5? 


Answer: 


The records of the communications referred to in the 
Answer to Interrogatory No. 5 are in the custody of Golenbock and 


Barell at 60 East 421d Street, New York, New York. 


Interrogatory No. 7 


Why was no disclosure made in Amendment No. 1, dated 
April 29, 1969, to the Registration Statement of: 


(a) the market price of common stock of Perfect Film 
& Chemical Corporation as of March 18, 1969; 


(b) the fact that the ver share price CUC agreed 
on March 18, 1969 to pay for 86,000 shares of such 
stock was approximately 192% of the market price for 
such stock as of that date; or 


(c) CUC’S reasons for making such acquisition at 


that price? 


cs 
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Answer: 


Amendment No. 1 described (p. 45), to the extent then 
deemed material, the then status of an investment under an agree- 
ment dated March 18, 1969, in shares of Perfect Film & Chemical | 
Corporation ("Perfect"), the shares of which were then traded on | 
the New York Stock Exchange, and of a proposal made by Iota on 
March 28, 1969 for combination of Iota, Perfect and one of 
Perfect's subsidiaries. Perfect did not accept such proposal. 
Golenbock and Barell acted as counsel for Iota in connection with 
said agreement of March i8, 1969 and said proposal of March 28, 
1969, and prepared and passed on the legal sufficiency of the 


portion of Amendment No. 1 referring thereto. 


Interregatory No. 8 


Give the date of distribution of each proxy statement 
sent to CUC stockholders by CUC management in 1968 and 1969 and 
the date of each stockholder's meeting for which proxies were 
solicited. 


Answer: 


1. Proxy Statement dated May 17, 1968 for Annual 


Meeting to be held July 19, 1968. 


2. Proxy statement dated October 16, 1968 for Special 


Meeting to be held November 15, 1968. 


3. Proxy Statement dated June 24, 1969 for Meeting to 


be held August 4, 1969. (Meeting not held) 


4. Proxy Statement dated December 8, 1969 for Meeting 


tc be held December 29, 1969. (Meeting not held) 
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Interrogatory No. 9 


Why did CUC fail te make disclosure either in 


Amendment No. 1 to the Registration Statement or in Amendment 

No. 2 thereto’ of its inability to obtain financing in support. of 
its capital investment programs at least to the exrent reported 
at page 12 of CUC Proxy Statement dated December 8, 1969, to wit: 
"Commencing early in 1969, the Company's projected capital 
investment programs were restricted by its inability to obtain 
bank or institutional financing in support thereof." and "During 
the first half of 1969, the Company had sought, but was unable 
to establish, banking relationships to provide the short-term 
working capital needs of the Company and its subsidiaries." 


Answer: 


The two senhences quoted appear at page 12 of Iota's 
proxy statement dated December 8, 1969 and introduce a two-page 
discussion of "a variety of factors which may have contributed 
to this development," a presentation which reflects an analysis 
made with the benefit of hindsight, At the time that Amendment 
No. 1 and/or Amendment No. 2 to the Registration Statement were 
filed the cumulative effect of the problems outlined in the quoted 


sentences had not yet become manifest. 


Factors discussed in the cited portion of the proxy 
statement, which were deemed material when Amendment No. 1 and/or 


Amendment No. 2 were filed appear therein as follows: 


(a) Failure to consummate proposed acquisition 
of interest in Warner Bros.-Seven Arts Limited (Am. #1, 


Am. #2, Pp. tae 


(b) Failure to effect proposed combination 


with Perfect Film & Chemical Corporation (Am. #2, p. 54). 


(c) Negotiations with banks in attempt to 


finance Rexall Drug operations (Am. #2, p. 50). 


(a) Financing through acquisition of 
interest in film "Darling Lili" on June 20, 1969 


(Am. #2, Pp. 25). 


_ (e) “Anti-conglomerate" atmosphere in the 


economy (Am. #1, p. 15; Am. #2, P- TD). 


(f) Capital investment program in entertain- 
ment field, the financing thereof, and the lack of assur- 
ance of ability to obtain financing or complete the 


program (Am. #1, pp. 22-5; Am. #2, pp- 23-6). 


(g) Use of portion of proceeds of Euro-bond 
offering to repay bank notes (Auditor's footnote in Am. 


$1, p. 87; Am. #2, p- 97). 
Interrogatory No. 10 


Why in Amendment No. 1 to the Registration Statement 
was no disclosure made of the fact disclosed in CUC's Proxy 
Statement dated December 8, 1969 that pursuant to the “Fuller 
Agreement" of January 30, 1979, CUC not only paid $3,000,000 for 
purchase of all outstanding shares of the 5-1/2% curulative 
preferred stock of George A. Fuller Comvany, Inc. but also was 
substituted as guirantor of secured loans made by The Chase 
Manhattan Bank to Fuller aggregating approximately $9,700,c00? 


Answer: 


When Iota acquired the Fuller stock, the principal 
amount of the loan of Chase Manhattan Bank to Fuller was 
approximately $6,800,000. As reported in Iota's proxy state- 
ment dated December 8, 1969, said loans were secured by 
approximately 200,000 shares of OKC Corporation common stock 
which had on January 30, 7.969 a market value of some $7,000,000, 


and by Fuller's interest 1n a certain building, and from said date 
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to the date of the proxy statement, Iota had not incurred any : | 
actual liability as guarantor. Accordingly, specific reference 

to the substitution of Iota as guarantor and the extent, if any, 
to which Iota could be liable on said guarantee was not deemed 


material in light of Iota's overall operations. 


| 

Amendment No. 2 (p. 36) reported in a section captioned | 
"Investment in Construction Company" that Iota had "extended | 
technical and financial assistance to Fuller in the form of | 

| guarantees of certain of Fuller's secured bank loons and has | 
agreed to lend to Fuller $2,500,000, of which approximately 
$1,950,000 has been advanced to date". A substantial portion of 
the $1,950,000 in advances was made after the filing of 


Amendment No. 1 and the comparable section cherein (pp. 34-5) 


did not contain a report on guarantees and advances. 


Interrogatory) N6. iL 


Why did CUCL fail to disclose in Amendments Nos. 1 and 2 
to the Registration Statement the nature and full extent of its 
relationship with Kleiner, Bell & Co., Incorporated (Kleiner, 
Bell), at least to the extent reported in its Proxy Statement 
dated December 8, 1969, including the fact that in 1968 and 1969 
cuC had paid or agreed to pay, Kleiner, Bell underwriting 
discounts, commissions, brokerage and fees exceeding approximately 
$1,650,000? 


Fy 


Answev: 


This interrogatory apparently relates to cumulative 
data found in the section captioned "Relationship with Kleiner, 
Beil" in the Iota proxy statement of December 8, 1969. Such data 


is not required to be included in a Form S-1 and appears in the 

with respect to that document. Moreover, the fee payments and 

‘arrangements there described, which were related to Iota's public 
’ 


offering of securities or *eguired to be publicly disclosed in 


- 15 - 


proxy statement s*ecifically in response to comments of the SEC 
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connection therewith, had been disclosed in the relevant SEC 


ee ‘ 
Sle - 


filings at the time. 


Specifically, Iota's proxy stateiient dated December 8, 


1969 reported (p. 68) that Kleiner, Bell & Co. Inc. ("Kleiner 


a  ———————————EEoEEEe ————— 


Bell") had received $212,000 as its share of underwriters' 
discounts and commissic:s in connection with a public jh ferind 
of $15,000,000 of 6% Cueoreenic Debentures in July, 1968. The 
cover page of the prospectus under the Registration Statement 
No. 2-29286 covering said debentures identified Kleiner Bell as 
one of the underwriters and stated the rate of underwriting 
discounts and commissions on the offering, and the underwriting 
section (p. 34) identifies aggregate amount of debentures 


purchased by Kleiner Bell. 


The proxy statement of December 8, 1969 further 


reported (p. 68) that for services in finding, negotiating and 
assisting in the Sceburg acquisition, lota paid Kleiner Bell a 


fee of $400,000, agreed to issue warrants for purchase of 100,000 


four-year consultant agreement at $150,000 per year. These 
arrangements were fully described at page 10 of the prospectus 
under the Registration Statement No. 2-30223, covering the 


securities issued in the Seeburg acquisition. 


——-_”_””0-~~—-———O SS ee 
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The proxy statement of December 8, 1969 further 


reported (p. 68) that in connection with the Seeburg exchange 


offer, made by Allen & Co. Incorporated and Kleiner Bell as 


| 
{ 
| 
| 
} 
| 
| 
sheres of Iota common stock at $17.25 per share, and entered a | 


dealer-managers, Kleiner Bell received co-dealer-manager fees 


and soliciting dealer fees of approximately $365,000. The cover 


page of the prospectus for the Seeburg exchange offer as included 


| in the aforesaid Registration Statement No. 2-30223 identified 


€ 
ee ee 


| 
Kleiner Bell as one of the dealer-managers and stated Iota had | 
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agreed to pay a management fee, not less than $250,000, at the 
rate of $.95 per share tendered, of which $.65 per share would go 
to the soliciting dealer, there being 2,285,601 shares of Seeburg 


of which tender was sought. 


The proxy statement of December 8, 1969 further 
reported (p. 69) that in connection with Iota's acquisition of 
race track operations in May 1969, Iota agreed to pay Kleiner 


Bell $150,000. This fact appears at page 28 of Amendment No. 2. 


The proxy statement of December 8, 1969 further 


reported (p. 69) that for services in connection with Iota's 


\! purchase of an interest in the film "Darling Lili" (which 


occurred in June, 1969), Iot» agreed to pay Kleiner Bell 
$500,000. This fact appears at page 25 of Amendment No. 2. 


Dated: New York, New York 
September 6, 1974 


IOTA INDUSTRIES, INC. 


EXHIBIT A 
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Securities & Exchange Commission 
Washington, D.C. 20549 


Re: Cammonwealth United Corporation 


Gentlemen: 


On behalf of the above captioned corporation, we herewith 
file with you one executed and two conformed copies of a 
Registration Statement on Form S-1.) Im addivion, we trens= 
mit to you the following: 


1) i ¢ copies of the cross reference sheet: 

2). additional copies of the Registration Statement. 
3) ye copies of the Preliminary Prospectus. 

4) re copies of the exhibits. 

5) Certified check to cover the filing fee. 


* Reference is made to a telephone conversation on November 
14, 1968 between Mr. Reford Burney of the Securities and 
Exchange Commission, the undersigned, and Rodney W. Loeb 
of Commonwealth United Corporation. In accordance with the 
_understandins reached, it is the Recistrant's intention to 
amend within the next few weeks and prior to its effective 
date after present plans with respect to a combination of 
The Seeburg Corporation and the Registrant have been effected. 
At that time, we will be in a position to re-snape much of 
the narrative and financials (now incluced separately with 
respect to each of those corporations), to reflect the com 
bination. In similar context, reference is made to an under-~ 


® 
. 
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standing reached in a telephone conversation on November 
14, 1963, between Mr. Richard Giebel of the Securities 

and Exchange Commission and Mr. Benjamin Breslauer, 
Controller of Commonwealth United Corporation. Based upon 
that discussion, this Registration Statement is being 

filed with separate financial statements for Commonwealth 
United Corporation and Berry Petroleum Company. The two 
companies were merged on October 31, 1968, con a “nooling of 
interest" basis. It is the Registrant's intention to amend 
this filing prior to its effective date, and this amendment 
will include the combined financial statements of Commonwealth 
United Corporation and Berry Petroleum Company. 


If you have any auestions with respect to the enclosed, please 
contact the undersigned collect by telepnone. 


Please acknowledge receipt of the enclosed on a copy of this 
letter and return to the undersigned. 


: ? 
e Vas truly yours, 


Fie 16 | 
we \Ccpe CMt tty Cie. feuse —~ 
| 7“ f SEYMOUR KLEINHA 
SK: dw ms : ) 


“EBnes. - : 


ec: Rodney W. Loeb, Esq. 


'CONFORMED COPY] 


[CUC 11/68 Reg. Statement] asa ne 


ore December 19, 1968 


rs 
Mr. Richard A. Giebel, Branch Chief Pst 
Securities and Exchange Commission Ta 
‘ Washington, D. C. 20549 : a 
es 
Dear Mr. Giebel: 
I want to thank you again for the time you have Spent con- ds 
sidering our problems relative to the financial statements ral 
in Registration #2-30859. { 
It is our intention to amend this registration statement in 
January 1969. The amendment will include consolidated fi-« P 
nancial statements for Commonwealth United Corporation at 
September 30, 1968, and will include a statement of over 
ations for the nine months ended on that date. These con- 
soOlidated statements will include the financial statements 
of The Seeburg Corporation as of July 31, 1968 and the nine 
months then ended. 
It is my understanding that the filing should include un~ 
audited Part II schedules for Commonwealth United Corporaticn 
as of the same date as the financial statements. The Part 
II schedules for the preceding three years may ke incorporated 
by references to the separate schedules of the companies 
previously filed. 
-If this does not agree with your understanding, please call 
me collect at your earliest convenience. 
Have a happy holiday season. 
Yours truly, 
BENJAMIN F. BRESLAUER 
Controller 
» be: - Goldstein 
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CERTIFIED PUBLIC ACCOUNTANTS ° 


61S SOUTH FLOWER STREET 
LOS ANGELES, CALIFORNIA GSOOI7 


March 24, 1969 


Mr. E. Stanley Peck, Jr. 

Assistant Vice President - 
Securities Division 

American Stock Exchange 

68 Trinity Place 

C New York, New York 10006 


Dear Mr. Peck: Pas } @ 
Re: Commonwealth United Corporation 


In accordance with the request of Mr. Irving Goldstein, 
Senior Vice President of Commonwealth United Corporation 
(Commonwealth) we have reviewed the report dated February 18, 1969 of 
Touche, Ross, Bailey & Smart which contains certain questions and com- 
ments on the consolidated financial statements of Commonwealth appear- 
ing in a registration statement (Form S-1) dated February 3, 1969. The 
questions and comments contained in the February 18, 1969 report have 
been considered by us in performing our examination for 1968. 


_ We have not made an examination of Commonwealth's financial 
Statements at September 30, 1966S oy for the nine months then cided or -, 
for any period prior to that date. However, we are presently performing ° 
an examination of the consolidated financial statements of Commonwealth 
for the year ended December 31, 1968 and expect to report thereon by 
April 10, 1969. 


Nothing has come to our attention during the course of our 
>» | examination which indicates that any significant adjustments to 


Commonwealth's unaudited consolidated financial statements are required 
at September 30, 1968, with the exception of certain reclassifications 
and additional disclosure requirements not material in nature. 


Specific comments to questions contained in the Touche, Ross, 
Bailey & Smart report are shown below. Certain questions have not been 


2. 
commented on by us since Ccmmonwealth has withdrawn its offer to 


‘acquire Warner Bros. - Seven Arts Limited. 


Sunset acquisition/net operating loss carryforward 


Commonwealth did not use the publicly traded market value 
of its stock as the basis for valuing the stock issued to Sunasco 
Incorporated for the following reasons: 

1. Less than 1,000,000 shares of Commonwealth were 
available for public trading, and Commonwealth 


issued the equivalent of 1,950,000 shares to 
Sunasco, 


significant restrictions were | placed on the shares 
issued to Sunasco, and 


subsequent gales of Commonwealth stock took place 

at $6.75 per share. : 

We believe that Commonwealth has followed generally accepted 
accounting principles in recording the acquisition of Sunset 
Internationai Petroleum Corporation (Sunset). The amount attributable 
to the acquisition of Sunset represents all stock issued to acquire 
Sunset, including stocks issued to Sunasco Incorporated. 


The provision for federal income taxes of Commcnwealth for 
‘the nine months ended September 30, 1968 is low in relation to income 
before taxes, principally due to the tax benefits arising from the oil 
and gas operations of Sunset from the date of its acquisition and of 
berry Petroleum Company. None of the tax loss carryforward of Stun 
was utilized in the computation of the provision for federal income 
taxes. 


CUC consolidated statement of income 


As explained above, none of the tax loss carryforward attrib- 
utable to Sunset at the date of acquisition was utilized in the 
computation of the provision for federal income taxes for the nine 
months ended September 30, 1968. 


Commonwealth's average shares outstanding changed in January 
1969 as a result of Commonwealth purchasing additional shares of The 


 . AiSe 


Seeburg Corporation from Messrs. Coleman and Nicastro in January 1969, 
thereby increasing the portion applicable to the minority interest, 
and decreasing the number of shares attributable to the pooled portion. 


Income fxom real estate tr-nsactions 


Real estate is a part of Commonwealth's business activity. 
Accordingly, income from the sale of real estate is recurring and is 
properly classified. 


Apartment houses 


In the transactions referred to, no imputed interest was 
provided on the second mortgages because the interest rates are similar 
to the rates on the underlying first mortzages. 


It is Commonwealth's policy to provide for losses on receiv- 
ables when they are anticipated and to maintain an adequate reserve for 
such losses. 


The $917,500 prepaid interest was deducted from the face 
amount of the notes receivable. 


Crawford and Hawaiian properties 
Although the assets of Crawford Oil Corporation and Hawaiian 
Ocean View Estates consist principally of cash and notes receivable, 
an inventory of real estate, carried at cost, is present which indicates 
a continuity of operations. In addition, Commonwealth's management. has 


The acquisition of the unimproved land was negotiated on an 
arms-length basis in an independent transaction. 


The gross profit on the sale will not be $3,700,000 since 
Commonwealth agreed to pay for certain improvements to the land sold. 
Engineering estimates are presently being prepared as to those costs. 
The sale was made to Messrs. Kleiner and Bell and certain other indi- 
viduals, none of whom are officers or directors of Commonwealth or had 
any interest in the Crawford and Hawaiian properties. 


hi 
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o,-monwoe ih does not have a majority sucterest in any of the: 
compe  . *'erred ‘«, does not participate in the operations or 
mana, . nt «ocr @scs it control the Board of Directors of those compa- 


nies. 


‘T° %4,000,000 is considered to be collectible and the under- 
. &ylug aguit; onthe real estate companies is deemed by Commonwealth to 


(te tetivly 6. 71. 


Th. ‘-elusion of condensed financial statements of the newly 
formed corper. t?ons will be considered at December 31, 1968. 


-Entertainment operations 


” 


Entertainment revenues increased substantially in 1968 because 
of the increased activity in this area. Selling and general and admin- 
istrative costs applicable to this increase have heen included as sell- 
ing and general +. administrative costs. The amortization of film 
costs appears to be tow because certain amounts of amortization were 
netted against cost rather than shown separately. Commonwealth will 
report the gross amounts at December 31, i968. 


Oil and gas operations 


Sunset formed Sunset Internationa] Management Company (Manage- 
ment Company) in 1966 in order to conduct an investor drilling program 
wherein Si: :et performs the drilling for the benefit of the in.estors 

: Company. After the investors recoup their 
investment, Sunset receives a 33-1/3% interest in the respective oil and 
gas reserves. Accordingly, Sunset discontinued most of its drilling 
opera*ions on its own behalf in 1968 and did wot add any significant new 
reserves. 


Commonwealth follows the accounting method of recording income 
from oil and gas sales as the oil and gas is produced. There were no 
carved-out oil payments during the nine months ended September 30, 1968. 


Accumulated depreciation, depletion and amortization of oil 
and gas properties appears to be low because a portion of the accumulated 
amounts were netted against the cost of oil and gas properties. 


Commonwealth will show the amounts separately at December 31, 1968. 


5 
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Interest and other income 

Interest income is attributable to interest-bearing receiv- 
ables and is recognized as income when earned. Interest received on 
a cash basis is not included in income until earned. 


Income from an unconsolidated foreign subsidiary is also 


t 


included in the caption "Other income". 
Transactions involving Sunset’ 


The $3,500,000 debentures were sold to Irving Trust Company 
for cash and the $1,000,000 discount was recorded as -ieterred debt 
expense and is being amortized. 


‘The value of the securities issued by Commonwealth in con- 
nection with the Sunset acquisition was previously discussed. 


Disposition of Sunasco common stock 


The Sunasco stock was sold on the open market on the New York | 
Stock Exchange. No gain or loss was recognized on the sale of the stock™ 


Transactions with beateece, 


This transaction was disclosed in the proxy sent to 
Commonwealth shareholders; at the time of the acquisition of Sunset. 
The accounting treatment for the sale of idsat arias to a group of 
officers and directors follows: 


Cash : . $525,000 
Deferred Gebt expense ~ 210,606 
5% convertible debentures $735,000 


The discount involved was not considered compensation to the 
recipients because these individuals were not officers or directors nor 
employees of Commonwealth at the time the transaction was negotiated. 
In addition, we have been advised that the amount received from the 
sale approximated the fair market value of the debentures. Also, the 
debentures were not immediately convertible nor were the debentures 
registered. 
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We have been informed that the principal purpose of this 


transaction was to obtain cash. 


Miscellaneous 


Berry Petroleum litigation 
The Berry litigation is not material to he consolidated 


financial statements of Commonwealth. 
Divestiture of Cavalier 


Cavalier's revenues and net income for the nine months ended 
September 30, 1968 are disclosed in Note 7 to the Commonwealth finan- 
cial statements. 


1% to 7% interest 


Note 5 to Commonweaith's financial statements will be 
expanded to disclose the ‘imputed interest applicable to the 1% interest 
rate at December 31, 1968. 


Guarantees and defaults 


Management of Commonwealth does not believe that any losses 


will arise under Commonwealth's guarantees or defaults. 


yours very truly, 
Mr. Reford B. Burney 


Branch Chief 


Division of Corporation Finance 
Securities and Exchange Commission 
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Securities & Exchange Commission 
Washington, D.C. 20549 


Att: Division of Corporation Finance 


Rev: Commonwealth United Corporation; 
Amendment No. 1 to Registration 
Statement on Form S-1l 
File No. 2-30859 


DN cee 


Gentlemen: 


On behalf of the captioned Registrant we are delivering here- 
with for filing under the Securities Act of 1933, as amended: 


i. One (1) manually executed copy of Amendment No. 1 to 
the Registration Statement, including exhibits as 
therein specified. 


Three (3) additional conformed copies of the Registration 
Statement with exhibits, pursuant to Rule 472(a). 


Six (6) additional copies of the amended Prospectus in 
the form contained in the Registration Statement, each 
accompanied by a cross-reference sheet, pursuant to 
Rule 472(b). 


Certified check in the aggregate amount of $8,495.97 
to the order of the Securities and Exchange Commission 
in payment of the registration fee. 
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In explanation of the filing fee, please note that the 
securities to ove registered under the enclosed Amendment 
dnclude securities for which a registratien fee in the 

amount of $1,974.00 as previously paid on or about November 
27, 1968 with the vising of the Registration Statement, 

File No. 2-30859 amended by the enclosed. Accordingly, from 
the total filing fee of $10,635 payable in respect of the 
securities to be registerec under the enclosure, as indicated 
on the cover page to Form S-1, a credit for the fee previously 
paid was taken and the enclosed represents the difference. 


Please note that the enclosure contains, under the caption 
"Summary of Certain Information", the material suggested by 

Mr. Reford Burney of the Comxission's staff, in a telephone 
conference with Rodney W. Loeb, Esq., Vice President of the 
Registrant, subsequent to the filing, on or about February 3, 
1969, of a Registration Statement on Form S-l, File No. 2--31606, 
which was supsequently withdrawn. 


In light of the fact that no letter of comment with respect 

to the instant Registration Statement filed on November 27, 
1968 was received, there is not included in this filing two 
copies of the Amendment marked to indicate the changes effected 
by the Amendment, under Rule 472(d). In further expianation, 
please note that in addition to the new material suggested by 
Mr. Burney, audited financials for the year ended December 31, 
1968 are included in the Amendment and that the description of 
the Registrant's business, as well as other matters, more 
closely follows the format of the Registration Statement (File 
No. 2-31606) filed on February 3, 1969 and subsequently with- 
drawn, than tne format of the Registration Statement originally 
filed and amended hereby on November 27, 1968. 

In light of those revisions we thought it would be inappropriate 
to red line copies of the enclosed Amendment and request your 
indulgence in this regard. 


For the convenience of the staff, two (2) additional conformed 
copies of the Registration Statement with exhibits ave being 
separately delivered to Mr. Reford Burney. 


If there are any questions with respect to the foregoing, piease 
call the undersigned, collect, at (212)-YU. 6-3300 or Rodney W. 
Loeb at (213) 657-5400. . : : 


2 
“truly your 
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.GOLENBOCK AND BARELL 


B.S. 


In addition, copies of this filing are being filed in the 
New York and Chicago Regional offices of the Commission. 
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Securities Exchange Commission 
500 North Capital Street 
Weshington, D. C. 20549 


RE: COMMONWEALTH UNITED CORPORATION 
REGISTRATION STATEMENT ON FORM S-1l 
(FILE NO. 2-30859) 


Attention: Mr. Reford Burney 
Branch Chief 
Division of Corporation Finance 


Gentlemen: 


In accordance with the requirements of Rule 461 of the General 
Rules and Regulations promulgated under the Securities Act of 
1933, as amended, request is herewith made that the Registra- 
tion Statement of Commonwealth United Corporation, File No. 
2.30859, (filed on or about November 27, 1968), together with 
Amendments No. 1 (filed on or about April 29, 1969), and 

No. 2 (filed on or about June 27, 1969) thereto be declared 
effective by the Commission on Monday, June 30, 1969. 


Thank you very much for your attention to this matter. 
Very truly yours, 


COMMONWEALTH UNITED CORPORATION 


A? fi Si 
Rodney W. Loeb 
Vice President - Legal 


COMMONWEALTH UNITED CORPORATION 


8920 WILSHIRE BOULEVARD - BEVERLY HILLS, CALIFORNIA 90211 *(213) 657-S400 


ROONEY W.LOES 


WICE PRESIDENT -LEGaL - ' June 26, 1969 


Securities and Exchange Commission 
500 North Capital Street 
Washington, D. C. 20549 


RE: COMMONWEALTH UNITED CORPORATION 
REGISTRATION STATEMENT ON FORM S-1 
(FILE NO. 2-30859) 


Attention: Mr. Reford Burney 
Branch Chief 
Division of Corporation Finance 


Gentlemen: 

Enclosed with this letter please find Amendment No. 2 to the 
above-captioned Registration Statement. The original filing 
of this Registration Statement was on or about November Zi, 
1968, and Amendment No. 1 thereto was filed with the Commis- 
€ion on or about April 29, 1969. This filing includes the 
following: . 


One executed copy of Registration Statement 
on Form S-1l 


Five conformed copies of Registration State- 
ment on Form S-1l 


Two red-linead copies showing changes from 
last filing (Amendment jo. 1, filed on or 
gbout April 29, 1963) 


Five additional Registration Statements 
containing Prospectuses; and 


Three Volumes containing Exhibits. 


£ 
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' his Reyistration Statement relates to the sale of various Com- 
monwealth securities (Commonwcalth's Common Stock, Series B 
Preferred Stock, Common Stock Purchase Warrants, 555 Convertible 
Debentures, 6% Convertible Debentures, and 74% Debentures) by 
the holders thereof, and does not refer to or cover any Comnon~ 
wealth securities which are being registered by Commonwealth 
for sale on behalf of Commonwealth. 


Commonwealth has indicated orally to the staff of the Division 
that this Registration Statement filing includes the same narra- 
tive description of Commonwealth's business and the identical 
financial statements which have recently been submitted to the 
Division in connection with Commonwealth's Proxy Statement for 
the Annual Meeting of Stockholders scheduled to be held August 4, 
1969. In this regard we have been informed by Arthur Young & 
Co., Commonwealth's independent certified accountants, that no 
number or any language in any note has been changed from the 
material in the Proxy Statement. (The only changes in the 
narrative description of Commonwealth were changes required in 
order to eliminate the words "Proxy Statement" and insert in 
lieu "Prospectus", or a similar change in a sentence to indicate 
that this material is being used as a part of a Prospectus.) 
Commonwealth has taken great pains and care te insure that all 
of the information set forth under the heading “The Offerings" 
and in Part II of this Registration Statement is fully accurate 
and consistent with all prior filings. 


In accordance with the provisions of Rule 429 of the General 
Rules and Regulations of the Securities Act of 1933, as amended, 
the unsold portion of Commonwealth securities in the Registra- 
tion Statement which became effective on or about August 28, 
1968 -(File No. 2-29080) have been included as a part of this 
Amendment No. 2 to Registration Statement No. 2-30859. 


We are enclosing with this Amendment No. 2 a certified check 
in the amount of $556.34 to cover the additional filing fee 
required to be paid with respect to the additional securities 
being registered with this Amendment No. 2. ‘This tiling fee 
has been calculated in accordance with Rule 457 of the General 
Rules and Regulations under the Securities Act of 1933, as 
. amended, and takes credit for fees previously paid in prior 
filings of this Registration Statement. 


ot. Ade bh ww 


oS oe 


Commonwealth distributed to all the Selling Securityholders 
listed in this filing ccpics of Amendment No. 1 to this Regis- 
tration Statement (the April 29, 1969 filing) requesting that 
such Selling Securityholders respond.by letter. A copy of our 
letter to said Selling Securityholders is attached for your 
information, together with the sampling of the replies received. 
As indicated in the Prospectus, the securities covered thereby 
are being registered pursuant to contractual commitments entered 
into by Commonwealth contemporaneously with the agreements re- 
lating to the issuance thereof to the said Securityholders. 
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I am enclosing with this letter a Request for Acceleration. As 
you are aware, Commonwealth is desirous of having this Registra- 
tion Statement declared effective by the Commission no later 
than June 30, 1969. Your expeditious processing thereof would 
be greatly appreciated. 


If you have any questions with respect to this filing, please 
do not hesitate to contact the undersigned. 


R. W. Loeb, c/o Commonwealth United Corporation, 

Telephone: 213/657-5400; or Seymour Kleinman, 

c/o Golenbock and Barell, Telephone: 212/986-3300. 
Very truly yours, 


Rodriey W. eb . 
Vice President - Legal 


oO 


GOLENBOCK AND BARELL 
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MARTIN C. BARELL 

JUSTIN M. GOLENGOCK GO EAST 42° STREET 
SEYMOUR KLEINMAN 

DOONALO O. SHACK 5 NEW YORK.N.Y. 10017 yu 6-3300 
HENRY C. SHAYS AREA CODE 212 
MARVIN B. TEPPER . . 

ARNOLD RAYNOR 


LEONARD W. WAGMAN June 26, 1969 


MORMAN J. MENELL 


cas.e avoress “GOLEGAL” 


ERNEST WALTON 
MARTIN R. LEVINE 
CHARLES ZALAZNICK 
JEROME J. SUSSMAN 
ARTHUR M. FANOLER 
DAVID W. SASS 
ROBERT M. BIRNGAUM 
STEVEN R FRANKEL 
STUART M.PELLMAN 
ARTHUR C. SILVERMAN 
CHARLES 8. SALFELD 
STEPHEN E.SGO°TLIEB 
JEFFREY WN. SIEGEL 
RONALDO SILVER 
STEVEN M.GOLOMAN 


Securities and Exchange Commission 
Washington, D.C. 20549 


RE: COMMONWEALTH UNITED CORPORATION 
REGISTRATION STATEMENT ON FORM S-l 
(FILE NO. 2-30859) 

Gentlemen: 


Reference is made to the Registration Statement (the “Registration 
Statement") on Form S-1l (File No. 2-30859), as amended, filed with the 
Securities and Exchange Commission by Commonwealth United Corporation 
(the “Company) . : 


We hereby advise that we have examined originals or copies, certified 

to our satisfaction, of the Certificate of Incorporation and By-Laws 

of the Company, minutes of the Board cof Directors, Fxecutive Committee 
and stockholders of the Company and such other documents and instruments 
and certificates of officers and representatives of the Company, and 

we have made such examinations of law, as we have deemed appropriate 

for the opinions herein expressed. 


Based upon the foregoing, we are of the opinion that: 


(1) The Company has been duly incorporated and is a 
validly existing corporation in good standing under 
the laws of the State of Delaware, except that the 
Company has not paid its franchise tax for 1968, 
which was assessed on May 15, 1969, but which may be 
paid without penalty on or before July 1, 1969; 


(2) The 74% Subordinated Debentures (due May 1, 1981) 
of the Company, described in and being offered by the 


o 
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Securities and Exchange Commission 6-26-69 Page 2. 


Registration Statement, were duly authorized, issued 
and paid for in accordance with the terms set forth. 
in the Registration Statement, and the Indenture 
relating thereto, and are valid, binding and legally 
enforceable obligations of the Company; 


(3) The 5% Convertible Subordinated Debentures (due 
December 31, 1988) of the Company, described in and 
being offered by the Registration Statement, were 
duly authorized, issued and paid for in accordance 
with the terms set forth in the Registration State- 
ment, and the Indenture relating thereto, and are 
valid, binding and legally enforceable obligations 
of the Company. The shares of Common Stock issuable 
upon conversion thereof will, when issued pursuant 
to the terms thereof and the Indenture relating 
thereto, as described in the Registration Statement, 
be duly and validly issued and snark paid and non- 
assessable; 


(4) The Series B Convertible Preferred Stock of 

the Company, described in the Registration Statement, 
and which may, after issuance, be offered thereby, 
has been duly authorized by the Board of Directors 

of the Company and, subject to stockholder approval, 
when issued as described in the Registration State- 
ment, will be duly and validly issued and fully paid 
and non-assessable. The shares of Common Stock 
issuable upon conversion of the Series B. Convertible 
Preferred Stock, when issued pursuant to the exercise 
of the conversion rights thereof, as set forth in 

the Registration Statement, will be duly and validly 
issued and fully paid and non-assessable; 


(5) The shares of Common Stock of the Company, 
described in and being offered by the Registration 
Statement, are or will, when issued as described 
therein, be duly and validly issued and fully paid 
and non-assessable; 
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(6) The Common Stock Purchase Warrants of the Company, 
described in and being offered by the Registration 
Statement are, or will when issued as described there- 
in, be duly and validly issued and fully paid and 
non-assessable. The shares of Common Stock of the 
Company issueble upon the exercise of said Warrants 
will, when issued pursuant to the terms thereof as 

set forth in the Registration Statement, be duly 

and validly issued and fully paid and non-assessable. 


(7) Although the preference of all outstanding shares 

of the Company's Preferred Stock, upon involuntary 
liquidation of the Company ‘including those shares 
issued and to be issued as described in the Registra- 
tion Statement), exceeds the $1.00 par value of such 
shares, there appears to be no provision in the 
applicable sections of the General Corporation Law of 
Delaware which restricts the Company's surplus by 
reason of such excess and, accordingly, that no remedies 
are available to security holders before or after the 
payment of any dividend that would reduce the surplus 
to an amount less than the amount of such excess. The 
foregoing opinion is based upon the resolutions of the 
Board of Directors fixing the rights, privileges and 
preferences of the Company's Preferred Stock in accord- 
ance with Section 151 of the General Corporation Law 
of Delaware and Section 154 of the General Corporation 
Law of Delaware relative to the determination of 
capital and surplus. 


The foregoing assumes compliance with any applicable State and local 
laws affecting all Company securities described in the Registration 
Statement, whether issued or to be issued, and expresses no opinion 
thereon. Oe 


We hereby consent to the filing of this opinion as an Exhibit to the 
Registration Statement. 


Very truly yours, 


GOLENBOCK AND BARELL 


August lst, 195° 


Mr. Robert Strahota Z 
Securities & Exchange Commission 
-Washington, D.C. 20549 


° 


Re: ited Cornoration 


ee es 


Dear Mr. Strahota: 


Pursuant to your reauest I enclose herewith six (6) copies 
of Amendment Mo. 2 to the Registration Statement (No. 2- 
30605°). Noa. 72, 73, 74, 75, 76 and 77: end five (5) copies 
of the Company's 1968 Annual Report to Stockholiers. 


We normaliy try to retain some sort of file in our office 
for evontunl inclveton in 2 Scund volume of the ects tration 
Statement, but your request has now depleted that supply. 

3 know thar, fhe initial run tor Amendment No. 2 waa rarner 
limited: however, if you need further copies of any cf the 
enclosures, che Gompany may be able to supply them. 


. Very truly yours, 


SEYMOUR KLEINMAN 


BAHIBIT B 


Present Business Relationship with Present Relationship 
' Name Present Residence Address Iota at Time of Act With Iota 


David W. Sass, Esq. Unknown 100 BE. 42nd Street Attorney employed by None 
New York, N.Y. Golenbock and Barell 


Seymour Kleinman 7 North Clover Drive 60 E. 42nd Street Member of the firm of Member of the firm of 
Great Neck, N.Y. New York, N.Y. Golenbock and Barell Golenbock and Barell 


Justin M. Golenbock 30 Cohawny Road 60 E. 42nd Street Member of the firm of Member of the firm of 
Scarsdale, 1.Y. New York, N.Y. Golenbock and Barell Golenbock and Barell 


Stuart M. Pellman Unknown 540 Madison Avenue Attorney employed by None 
New York, N.Y. Golenbock and Barell 


Rodney W. Loeb Unknown 1900 Ave. of the Vice President, Legal None 
Stars 
Los Angeles, Cal. 


A. Bruce Rozet Unknown Chairman of the Board, 
President and Director 


Irving Goldstein Vice President, Trea- 
surer and Director 


Oliver A. Unger Executive Vice Presi- 

dent and Director 
Peter Gettinger Secretary and Director 
H. Igor Ansoff Director 


Peter Huang } Director 


Gottfried von 
Meyern-Hohenberg Director 
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Name 


Benjamin F. Breslauer 


Lillian K. Kubicek 


Neil B. Fisher 


Sidney Kibrick 
Howard D. Martin 

N. Clarkson Earl, Jr. 
(deceased) 

Richard Sarazen 


Arne Kalm 


Theodore Raynor 


J. Adelson 


B. 


Present Residence 


Unknown 


10 U.S. Highway 41 Ss. 
Masaryktown, Florida 
33512 


Unknown 


Present Business 
Address 


11530 Dona Dorotea Dr. 
Studio City, Cal. 


Unknown 


Relationship with 
Iota at Time of Act 


Controller 


General Counsel for 
The Seeburg Corpora- 
tion of Delaware 


Asst. General Counsel 
for The Seeburg Cor- 
poration of Delaware 


Vice President, 
Real Estate 


Vice President, 
Oil and Gas 
Director 


Vice President 
Finance 


Vice President, Cor- 
proate Development 


Present Relationship 
With Iota 


None 


None 


None 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GERALD LIPSKY, executor under .the 
Will of @®ALDEN ROBERT CASSOTTO 
(a/k/a BOBBY DARIN, deceased, 


Plaintiff, Docket No. M-19-95 


-against- 
70 Civ. 5030 

COMMOMWEALTH UNITED CORPORATION 

(now known as IOTA INDUSTRIES, NC.) 

COMMONWEALTH UNITED MUSIC, INC.; THE 
| HUDSON BAY MUSIC COMPANY (formerly CUM'S ANSWERS 
\known as ALLEY-STREET. MUSIC VENTURE); TO PLAINTIFF'S 
ALLEY MUSIC CORPORATION and STREET INTERROGATORIES 
SONGS, INC., 


Defendants. 


Defendant Commonwealth United Music, Inc. ("CUM"), for 
its answers to plaintiff's interrogatories, dated November 30, 


1973, states: 


Interrogatories 1, 2) 3 ane 4 


1. If it is the position of Commonwealth United Music, 

Inc. .CUM) that it made any effort to cause the registration stateq 
ment of November 27, 1968, covering, inter alia, 77,323 shares of | 
Common Stock issued by Commonwealth United Corporation pursuant +o} 
a contract with plaintiff dated August 20, 1968 (the Registration | 
Statement) to become effective at the earliest practicable time H 
after the filing of the Registration Statement, describe each 
such effort and give the date or dates when made. 


2. With respect to each person who directed or partici- | 
pated in any act referred to in your answer to Interrogatory l, 
give his or her name, present residence address, present business 
address and his or her relationship with CUM both at the time of 
such act and at present. 


3. Give the date anc nature of each communication, 
written or otherwise, between (i) the Securities and Exchance 
Commission, or any representative thereof, and (i) CUM, or any 
one acting on its behalf, concerning (a) the Registration 

| Statement, (b) any amendment thereof, or (c)the subject matter 
of the Registration Statement or of any amendment thereof. 


ise 


4. Where, and in whose custody, are che records of 
any of t»2 communications referred to in your answers to 
Interrogatory 3? 


Answer: 


CUM is now and at all times since its incorporation 
has been a wholly owned subsidiary of Iota Entertainment, nC. 4 
which is now and at all times since its incorporation has been 
a wholly owned subsidiary of defendant Iota Industries, Inc. 


management apart from that of Iota and Iota Entertainment, Inc. 


If CUM had a duty to use any effort to cause the 
Registration Statement referred to in the interrogatories to 


become effective, that effort was made for it by Iota as CUM's 


parent and issuer of t\2 securities covered by the Registration \ 


Statement. Accordingly, Iota's Answers to Plaintiff's Inter- 


} 

| 

} 
("Iota"). Since 1970, CUM has been inactive, and it has no | 

| 

o 

i 


rogatories, made simultaneously herewith, are hereby incorporated 
in "Answer" to plaintiff's interrogatories to CUM. 


Dated: New York, New York 
September 6, 1974 


COMMONWEALTH UNITED MUSIC, INC. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SEEBURG-COMMONWEALTH UNITED 
LITIGATION 


Docket No. M-19-95 


dS ce ce ce ce ce oe 


GERALD LIPSKY, Executor under the 
Will of WALDEN ROBERT CASSOTTO, 
a/k/a BOBBY DARIN, deceased, 


ee ee 08 ee ce se 


’ Plaintiff 


- against - 70 Civ. 5030 
COMMONWEALTH UNITED CORPORATION, 
et al., 

PRETRIAL CONFERENCE ORDER 
Defendants 


xX 


Pursuant to the order herein dated March 4, 1975, 
a pretrial conference was had on March 31, 1975 to hear argu- 
ment of counsel on motions of all defendents to strike Exhibit 
C to the Amended Unified Complaint of plaintiff and certain 
allegations from said Amended Unified Complaint as enumerated 
in their Notices of Motion dated August 28, 1974; and to 
define and limit the issues to be tried in this action and 
to schedule discovery and trial of such issues as so limited; 
and 

This Court having heard said motions to strike and 
argument of counsel at said pretrial conference and having 
edneiderea it papers submitted on the said motions, and 
being of the opinion that the said motions are due to be 
granted; and 

Plaintiff having limited the nature and scope of 


this action to a single cause of action seeking only equitable 
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relief, i.e., rescission of the contract of August 20, 1968 
{awarding either restoration of the Darin Assets (as defined 
in the Amended Unified Complaint) or, if restoration thereof 
is not ordered, $2,090,000, the value thereof], an account- 
ing, an injunction and an allowance for reasonable attorneys’ 
and accountants' fees and the costs and disbursements of 
this action; and 

This Court having by order and judgment entered in 
this docket on November 29, 1972, approved a Stipulation of 
Settlemeni. in Land v. Commonwealth United Corp., 69 Civ. 
3726, dated May 26, 1972, and section 4.1(d) of said Stipula-~ 
tion having reserved for plaintiff's decedent 10,000 shares 
of the common stock of defendant Iota Industries, Inc. 
("Iota") in the Settlement Fund created by said Stipulation 
if he became a party thereto; and | 

Counsel for Iota having advised this Court at said 
pretrial conference on March 31, 1975, that they continue to 
hold as trustees under this Court's order of December 15, 
1972 in this docket said 10,000 shares of Iota common stock 
so reserved for plaintiff's decedent available for disvcibu- 
tion to plaintiff upon order of the Court; and 

Defendants having advised the Court at said pre- 
trial conference that they will plead not only a denial that 
Iota breached its agreement with Darin but also (a) that 
‘mder said contract of August 20, 1968, plaintiff is not 
entitled to the equitable relief demanded in his complaint 
even if he proves all the factual allegations therein, and 
(b) that if plaintiff's decedent ever had any right to such 
equitabie relief under said contract, such relief is now 
barred by reason of laches and estoppel of plaintiff's 


decedent; and 


° 
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This Court being of the opinion that it would be 
in the interest of the parties and of this Court that the 
availability of the equitable relief demanded in the 
complaint, in the event plaintiff proves ell the factual 
allegations therein, be decided first in this action, and 
if decided in plaintiff's favor as to one or more defend- 
ants, that the remaining defendants' affirmative defenses 
of laches and estoppel be separately tried and decided and 
that trial of the factual issues raised by plaintiff's 
complaint be held only if plaintiff prevails on trial of 


said affirmative defenses of one or more such defendants; 


and all parties having agreed to such sequence of determina- 
‘ tion of issues; 

Accordingly, it is ORDERED: 

1. That the motions to strike, noticed August 28, 
1974, be and the same hereby are granted in all respects; and 

2. That the Exhibit C and the following allega- 
tions are struck from the Amended Unified Complaint; 

(a) in paragraph 10: 


" . . . “Material omissions from such registration 
statement were cited in the complaint filed by the 
Commission in an action commenced against CUC in 
the United States District Court for the District 
of Columbia on October 2, 1969 to enjoin CUC from, 


inter alia: 


‘making false and misleading statements, 

omitting to state all material facts, 

and failing to disclose fully and accu- 

rately all material facts in filings 

required to be made or, in fact, made 

with the Commission by defendant CUC 
bd in connection with the offer or proposed 
offer of any securities, or from engaging 
in any other activities in connection with 
defendant CUC in violation of Section 
10(b) of the Exchange Act and the Rules 
and Regulations thereunder.' 


‘A copy of the complaint in said action is 
hereto annexed as Exhibit C and expressly made a 
part hereof." 


(b) in paragraph 11: 


st - was subject to objection by 

the Commission On grounds noted in its afore- 
said complaint with respect to the February 3, 
1969 registration statement, in that said 
Amendment, inter alia, (i) omitted to state 
material facts as specified in paragraphs 

6 (b) (2), 8b). (3), 8 Ce). (2), 8d). 62) and 

8'(d) (3) (OL Exhibie ee" 


(c) in paragraph 13: 


", ,.Material omissions from such proxy state- 
ment were cited by the Commission in its afore- 
said complaint against CUC." 


(d) in paragraph 14: 
". .« Said Amendment was subject to objection 
by the Commission on grounds noted in its 
aforesaid complaint with respect to the proxy 
statement mailed by CUC on June 24, 1969 to 
its stockholders in that said Amendment, inter 
alia, omitted to state material facts and 
failed to disclose fully and accurately ma- 
terial facts as specified in paragraphs 11 
(a)-(d) of Exhibit c." 


3. That plaintiff shall serve and file, within twenty 


(20) days of the entry of this Order, a further complaint, 
identical to said Amended Unified Complaint, but with the 
above stated allegations and Exhibit C deleted therefrom. 
Such further complaint shall be captioned and hereinafter 
referred to as the Secona Amended Unified Complaint. 

4. That within thirty (30) days after the serv- 
ice and filing of plaintiff's Second Amended Unified Complaint, 
defendants shall serve and file with their supporting briefs 
a motion under Fed. R. Civ. P. 12(b) (6) to dismiss said 
Second Amended Unified Complaint on the ground that said 
Second Amended Unified Complaint fails to state a claim 
upon which relief can be granted in that plaintiff cannot 
obtain the relief of rescission and related equitable relief 
demanded in said Second Amended Unified Complaint. If said 
motion is granted as to all defendants, this action shall 
be dismissed with prejudice, and the 10,000 shares of common 


stock of Iota reserved for plaintiff's decedent under the 
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Stipulation of Settlement in Land v. Commonwealth United 
Corp., 69 Civ. 3726, dated May 26, 1972, shall then be 
transferred to plaintiff. 

5. That within thirty (30) days of the service 
and filing of said motion to dismiss, plaintiff shall 
serve and file his answering brief to said motion, and 
within fifteen (15) days of the service and filing of 
said answering brief defendants shall serve and file their 
reply briefs. The oral argument of said motion by counsel 
shall be scheduled by further order of this Court. 

6. That if said motion to dismiss is denied as 
to any of the defendants, such defendants shall within thirty 
(30) days of ihe entry of the order of denial, serve and 
file their answers to the Amended Unified Complaint, includ- 
ing their affirmative ‘defenses of laches and estoppel, as 
to which affirmative defenses all continuing parties shall 
be accorded pretrial discovery to the extent allowed upon 
application to this Court, and thereafter at a time to be 
fixed by further order of this Court a separate trial shall 


be held of said affirmative defenses, and if all of such 


defendants prevail thereon, this action shall be dismissed 


with prejudice and the 10,000 shares of common stock of Iota 
reserved for plaintiff's decedent under the Stipulation 
of Settlement-in Land v. Commonwealth United Corp., 69 Civ. 
3726, dated May 26, 1972, shall then be transferred to 
plaintiff. 

7. That except as allowed by further order of 
the Court, all discovery, including plaintiff's interroga- 


tories to defendants dated March 24, 1975 and plaintiff's 


ic SEE SORE AMEE MNS i Bi a tet 


A160 


requests for admission dated March 24, 1975, be and hereby 


is stayed until thirty (30) days after the filing of an 


order of this Court determining the issues to be tried 


separately as directed in paragraph 6 hereof. 


Done this Lf day of July, 1975. 


boa A eel. 


nited States District Judge 


UNITED STATES DISTRICT COURT 


| SOUTHERN DISTRICT OF NEW YORK 
fe 
i 


f 


i 

} 

||GERALD LIPSKY, executor under the 

Will of WALDEN ROBERT CASSOTTO 

| (a/k/a ROBBY DARIN) deceased, 

| Plaintiff, SECOND AMENDED 

if UNIFIED “OMPLAINT 

i Vv. FILED PURSUANT TO 

; PRETRIAL CONFERENCE 

|} COMMONWEALTH UNITED CORPORATION ORDER DATED 

(now known as IOTA INDUSTRIES, OULY 11, 1975 

|) INC.) ; COMMONWEALTH UNITED MUSIC, 

|| INC. ; THE HUDSON BAY MUSIC COMPANY Docket No. M-19-95 
COMMONWEALTH CASES 


Index No. 
70 Civ. 5030 (FHMcF) 


x 
Plaintiff Gerald Lipsky, executor under the will 
Of Walden Robert Cassotto (a/k/a Bobby Darin) deceased, by 


his attorneys, Paterson, Belknap & Webb, for his unified 
y 


complaint against the defendants and each of them, alleges: 
\ 


| 
tj 1. This action was duly commenced by Walden 

Robert Cassotto, also known as Bobby Darin ("Darin"), who 
;;died on December 20, 1973 domiciled in the State of Nevada 


i 
ijand whose last will and testament has been duly admitted to 


il probate by the Eighth Judicial District Court of the State 
lof Nevada, County of Clark, which has duly issued letters 
testamentary thereunder to plaintiff, Darin's sole legal 

_ representative, who has been duly substituted in Darin's 
"place and stead in this action. The matter in controversy 
“herein exceeds, exclusive of interests and costs, the sum 
; Of $10,000. 


2. Upon information and belief: 


(a) Defendant COMMONWEALTH UNITED CORPORATION 
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(now known as IOTA INDUSTRIES, INC. and hereinafter re- 
ferred to as "CUC"), is, and at all times l.erein mentioned 
was, a Delaware corporation doing business in the Borough 

“ of Manhattan, New York City, and having its principal place 
of business in a state other than Nevada. 

(b) Defendant COMMONWEALTH UNITED MUSIC, INC. 
(hereinafter referred to as "CUM") is, and at all times 

; herein mentioned was, a Delaware corporation doing business 
in the Borough of Manhattan, New York City and having its 

' principal place of business in a state other than Nevada. 
At all times herein mentioned the entire outstanding stock 

ee CUM was, and now is, owned or controlled by CUC. 

(c) Defendant ALLEY MUSIC CORPORATION (hereinafter | 
referred to as "Alley Music") and defendant STREET SONGS, 

INC. (hereinafter referred to as "Street Songs") are New York 
corporations doing business in the Borough of Manhattan, 
New York City, and having their principal places of wade 
1 in a state other than Nevada. | 
(d) Defendant THE HUDSON BAY MUSIC COMPANY, which 
was formerly known as ALLEY-STREET MUSIC VENTURE and is 
hereinafter referred to as "Hudson Bay", is a joint venture 
i of defendants Alley Music and Street Songs, does business 
: in the Borough of Manhatte>, New York City, aid has its 
principal place of business in a state other than Nevada. 

3. Darin, a professional songwriter, singer and 
actor, for many years until shortly before his death, per- 
formed on radio and television, in motion pictures, in eee 
cert halls and on the stage and his musical compositions 


and recordings have been sold in large volume throughout the 


United States and abroad. Approximately twelve years ago, 


an ttt ut in i 
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‘ Darin became the sole owner of the outstanding shares of 
| stock of T. M. Music, Inc. (hereinafter referred to as "TM"), |; 
| ‘ H 
| 
| 


'a@ music publisher incorporated in New York State and doing 

i 

| business in New York City. Under Darin's direction and own- 
' H ‘ 

‘ership TM became one of the principal publishers of popular 


i: music and recordings in the United States as a result of the 
i high calibre of those performing artists, authors, composers, |, 
‘ . 


‘ 
, arrangers and adapters of musical compositions and asso- 


4. On or about August 20, 1968, after negotia- 


"tions in New York City, Darin entered into a written con- 
tract with CUC and CUM pursuant to which, in return for 
Darin's transfer to CUM of all outstanding shares of TM 

| stock, which were then owned in their entirety by Darin, 
:cuc became obligated to issue to Darin such number of shares 
I of CUC common stock, with a par value of One Dollar ($1.00) 
|| per share as would have an approximate market value of 
|$2,300, 000. A true copy of said contract is attached 
l|hereto as Exhibit A. 


iH 
1 5. Under the terms of said contract, and specifi- 


Hi 
ye 
i 


cally paragraphs 4 and 14 thereof, CUC expressly represented 
a and covenanted with Darin that during the year 1968 it 
_ would file, and thereafter use its best efforts to cause 

to become effective at the earliest practicable time, a 
i megiatratsen statement under the Securities Act of 1933, as 
‘ amended, covering the shares of CUC common stock to be 
, issued to Darin upon the closing of said contract. Said 


contract also provided that, if registration of said stock 


should become effective more than 60 days after the closing 


? 


shes: Rm SYM MAMA A et NR ARE iB RERANCH Es en EA NM SE NASER NPN AN i aR Ts A OU A A NR ama a Nin ta! 


ee aN Lb EE ES NT RE EE a NT TURE 


,date, Darin would be protected against an intervening decline 
in market value of said stock by CUC's obligation to issue | 
, Up to 77,323 additional share £ such stock to Darin. In 
a prospectus dated August 28, 1968 filed with the Securities 
“and Exchange Commission CUC represented that pursuant to 

the contract of August 20, 1968 Darin would receive stock 

~ worth at least $1,300,000. 

| 6. In reliance upon the representations and cove- 
‘nants described in paragraph 5, Darin entered into the con- 

i tract of August 20, 1968 calling for the exchange of his 

.TM stock for shares of CUC common stock and thereafter pur- 


, suant to said contract delivered all of his shares of TM 


| stock in exchange for 77,323 shares of unregistered CUC stock 


at the closing of said contract on September 13, 1968. In 
conjunction with and at the time of the closing of said con- | 
tract and in consideration thereof Darin entered into an 
' exclusive songwriter's contract with Chardon Music, inc., a4 
| New York music publisher owned or controlled by CUC, and 
= songwriter's contract, which is expressly governed by 
‘| New York law and of which a true copy is hereto annexed as 
Exhibit B, was assigned to fM after CUC acquired control of 
‘Darin's TM stock pursuant to the contract of August 20, 1968. | 
Accordingly, Darin became obligated under said songwriter's 
contract until September 13, 1973 to render exclusively to 
TM substantially all of his services as author, composer, 
arranger and adapter of musical compositions. 
7. At all times pertinent to the complaint, Cuc 
common stock was listed and traded on the American Stock 
Exchange, a national securities exchange, except for the 


period after July 22, 1969, when at the instance of CUC said 


‘ 
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exchange suspended trading therein. On August Ly 1969.) the 
Securities and Exchange Commission at the instance of CUC 
directed that over-the-counter trading in CUC securities 

be suspended; on or about December 23, 1969, over-the- 
counter trading in CUC common stock was resumed. On 
September 13, 1968, the closing quotation for CUC stock on 
the American Stock Exchange was 18; as of August 20, 1970, 
the over-the-counter price of CUC common stock was approxi- 
mately $ .50 bid, $ .75 asked. 

8. on September 13, 1968, at the time of the 
closing of said contract, TM's assets included a substantial 
collection of original and unique musical compositions by 
Darin and by other songwriters, and copyrights, renewal 
copyrights and extensions therein; licenses to publish musi- 
cal compositions; contracts with songwriters, contracts for 
the administration of a catalogue of musical compositions, 
and all of the outstanding stock of: TOWNE MUSIC CORP., a 
New York corporation, T. M. MUSIKVERLARGE, ND 4 WAU = a 5s De 
German corporation, T. M. MUSIC (Australia) Pty. Ltd., an 
Australian corporation, and T. M. MUSIC LIMITED, a British 
corporation. In 1967 said assets generated gross income 
in excess of $373,000. 

9. On November 27, 1968, CUC's New York corporate 
attorneys caused a registration statement to be filed with 
the Securities and Exchange Commission (the Commission) 
covering the 77,323 shares of CUC common stock issued to 
Darin and his designees pursuant to the contract of 
August 20, 1968. Thereafter, in breach of the covenants 


contained in paragraphs 4 and 14 of said contract, CUC, 
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although in frequent communication with the Commission with 
regard to other corporate transactions, failed to take rea- 
sonable steps, much less use its best efforts, to cause 
registration of Darin's stock to become effective at the 
earliest practicable time. 

20.. On February 3, 1969, CUC filed a registration 
, statement with the Commission of ‘shares of its common and 
. preferred stock which it proposed to use in a complex cara 
for acquisition of stock in Warner Bros. - Seven Arts Limited, 
one of a series of proposed corporate acquisitions upon which 
CUC embarked late in 1968 and early in 1969. 

ll. On April 29, 1969, CUC filed with the Commis- 
sion Amendment No. 1 to its November 27, 1968 registration 
statement. Said Amendment omitted to state the nature and 
extent of CUC's relationship with Kleiner, Bell & Co., 
Incorporated, CUC's investment banker and financial adviser, 
in connection, inter alia, with a July 1968 public offering 
| of $15,000,000 of CUC's 6% Convertible Debentures; an 
| Sasune 1968 sale of 800,000 shares of CUC Common Stock by 
 Gunaeea, Incorporated to CUC and its assignee; th> acquisi- 
tion of The Seeburg Corporation in 1968; and the sale of 
participating units in Sunset's 1968 exploration programs. 

In addition, said Amendment omitted to state that CUC had 
obligated itself to pay, pursuant to an agreement dated 
March 18, 1969, a price approximately $3,350,000 (92%). in 
excess of the market price for 86,000 shares of common stock 
of Perfect Film & Chemical Corporation. 

12. From time to time, commencing in the early 


Spring of 1969, Darin inquiried of Charles Koppelman 


A167 


("Koppelman"), who during the years 1968, 1969 and 1970 
served as an officer of CUM and/or a director of CUC, a: 
to the status of efforts of CUC and its New York corporate 
attorneys to effectuate registration of his CUC stock and 
was given repeated assurance by Koppelman that such regis- 
tration would soon become effective and that, if it did not, 
Darin could recover ownership and control of TM and its 
assets as of the time of Darin's transfer of his TM stock. 

13. On June 24, 1969, CUC mailed to its stock- 
holders proxy materials, including a proxy statement pre- 
viously filed with the Commission, with respect to a stock- 
holders' meeting called to consider, inter alia, CUC's pro- 
posed acquisition from Dart Industries, Inc. of its Rexall 
Drug business by means of an exchange of securities. 

14. On June 27, 1969, CUC filed with the Commis- 
sion Amendment No. 2 to its November 27, 1968 Regis* ation 


Statement. 


‘ 
t 


15. As a result of the representations and assur- , 
ances given Darin by Koppelman referred to in paragraph | 
12, Darin withheld action to rescind the contract of 
August 20, 1968 until April 7, 1970, at which time he de- 
manded of CUC that ownership of TM and its assets be re- 
stored to him because of the failure of CUC to fulfill its 
aforesaid commitments. 

16. On August 27, 1970, Darin commenced this 
action against CUC, CUM and others, in the United States 
District Court for the Central District of California, 


where CUC then had its principal office, seeking, inter alia, 


rescission of the contract of August 20, 1968 and offering 


- semua 
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to restore the consideration furnished by (l'C and CUM under 
said contract or in connection therewith, including any con- 
tingent right to additional CUC securities as provided by 
paragraph 10.3 of said contract. By this amended unified 
complaint plaintiff reasserts such offer and demands that 
CUC and CUM and any transferee or successor of either of 
them give an accounting of its profits upon any and all of 
such assets. 

T7. After the commencement of Darin's action, 
by agreements made in New York City and expressly governed 
by the laws of New York ©’ *te, CUC caused to be assigned, or 
otherwise transferred, t. one or more of Hudson Bay, Alley 
Music, Street Songs, Koppelman, Donald Rubin and Koppelman- 
Rubin Enterprises, each of whom was engaged in the music 
publishing business in New York City, (i) all of the assets 
owned by TM as of the time its entire capital stock was 
acquired from Darin by CUM in 1968 and all rights which 

' had accrued upon such assets before their transfer on or 
about November 19, 1970; and (ii) the exclusive songwriter's 

contract referred to in Paragraph 6 and all rights which 
had theretofore accrued thereunder, including rights in and 
to various copyrighted musical compositions composed by 
Darin since September 13, 1968. Hereinafter the afore- 
mentioned assets are collectively referred to as the TM 
Assets. 

1@. At the time of each:'such assignment and 
transfer referred to in paragraph 17, each of the defendants 
knew of the pendency of this action and Darin's demand 


herein for rescission of the exclusi've songwriter's contract 
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and of the contract of August 20, 3968 and accordingly for 
restoration to Darin of the TM Assets and of any rights 
accruing thereunder. In connection with such assignments 
and transfers CUC, CUM, Koppelman and others undertook to 
indemnify Hudson Bay, Al.ey Music and Street Songs against | 
obligations or liabilities to Darin (including an award of 
the TM assets to Darin) arising out of or in connection 
, with the contract of August 20, 1968. 

19. On or after November 19, 1970, at a time or 
times unknown, the TM Assets were placed under the owner- 
ship and/or control of Hudson Bay, Alley Music and Street 

i Songs. 

20. On October 9, 1972, Hudson Bay released 
Darin as of Geteber IT; 1972 from any further obligation 
under the exclusive songwriter's contract but, unless en- 
joined, Hudson Bay, Alley Music and Street Songs, or one or | 

more of them, may attempt furt:her transfers or other dhueagde 

tions of the TM Assets, including the rights, the royalties | 
1 other profits which have accrued and will accrue thereon. 

21. Although Darin duly performed all obligations 

on his part required to be performed pursuant to the con- 

tract of August 20, 1968 and pursuant to the exclusive 

songwriter's contract, CUC failed to use its best efforts 

to effectuate registration of Darin's shares of CUC stock 

at the earliest practicable time after filing a registration 

statement covering such stock in 1968 and thereby breached 

its covenants under the contract of August 20, 1968; such 


covenants were material and essential elements of said 


contract; and such breach effected a total failure of the 
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consideration pro aised to Darin by CUC under said contract, 
which in paragraph 13.7 provides that for CUC's failure 
to comply with any covenant contained in said contract, 
in addition to all other available remedies, plaintiff is 
entitled to injunctive and other equitable relief, and to 
recovery from CUC and CUM of all loss, cost and expense 
(including reasonable attorneys’ fees) incurred by Darin 
and plaintiff in securing such relief. 

WHEREFORE, plaintiff prays for judgment: 

1. Rescinding the contract of August 20, 1968 
between defendant Commonwealth United Corporation and de- 
fendant Commonwealth United Music, Inc., on the one hand, 


and Darin, on the other, and directing the defendants (and 


any transferee of any of their interests in and to T. M. 


Music, Inc. and its assets, including the exclusive song- 
writer's contract of September 13, 1968 between Darin and 
Chardon Music, Inc.), upon delivery to the Court (for 
apportionment by the Court among the defendants and any 
such transferees as their interests may appear) of 01,323 
shares of stock of Commonwealth United Corporation, to make 
full restoration to plaintiff as Darin's sole legal repre- 
sentative of: (i) all rights, royalties and other prcfits 
heretofore or hereafter accruing under the aforesaid exclu- 
sive songwriter's contract, (ii) the assets owned by T. M. 
Music, Inc. as of the time on September 13, 1968 when all 
of the stock thereof was transferred by Darin pursuant to 
the contract of August 20, 1968 and (iii) all rights, 
royalties and other profits accruing upon such assets since 


September 13, 1968 (hereinafter the rights and assets 
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described in (i), (ii) and (iii) are referred to as the 
Darin Assets; 

26 Enjoining each of the defendants and any 
transferee of an interest in any of the Darin Assets from 
transferring or further encumbering any of the Darin Assets; 

3% Requiring an accounting of all profits derived 
from any of the Darin Assets by the defendants and any trans-, 

' feree of an interest in any of the Darin Assets; 

4. If restoration to Plaintiff of the Darin Assets} 

' should not be ordered, directing defendants to Pay plaintiff | 
' $2,000,000 in damages; and 
5. Awarding to plaintiff he eabee and disburse- 
“ments of this action, including an allowance for reasonable 
‘ attorneys' and accountants' fees, and such other and further 
relief as to the Court may seem just and Proper in the 
premises. 
PATTERSON, BELKNAP & WEBB 


Attorneys for Plaintiff 


Kun oie 
By LS iamemers kates cabo 
A Member of the Firm 


30 Rockefeller Plaza 
New York, New York 10020 
(212) 541-4000 


New York, New York 
July 31, 1975 


! 
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(FOR EXHIBIT A SEE APPENDIX 
PAGES A22-A62 ) 


(FOR EXHIBIT B SEE APPENDIX 
PAGES A83-A93) 


UNITED STATES. DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GERALD LIPSKY, executor under the Will 
of WALDEN ROBERT CASSOTTO (a/k/a BOBBY 
DARIN) deceased, Docket No. M-19-95 
COMMONWEALTH CASES 
Plaintiff, 
Index No. 
-against- 70. Civ. 5630 (FHMcF) 
COMMONWEALTH UNITED CORPORATION (now 
known as IOTA INDUSTRIES, INC. .): 
COMMONWEALTH UNITED MUSIC, INC.: NOTICE OF MOTION 
THE HUDSON BAY MUSIC COMPANY (formerly 
known as ALLEY-STREET MUSIC VENTURE); 
ALLEY MUSIC CORPORATION; and STREET 
SONGS; INC.., i 


Defendants. : 


PLEASE TAKE NOTICE that upon the Second Amended Unified 
Complaint of the plaintiff, and upon all prior proceedings had 
herein, defendants Iota Industries, Inc. and Commonwealth United 
Music, Inc., by their undersigned attorneys, will move this Court 


at a tame and place to be fixed by this Court for an order, 


pursuant to Rule 12(b) (6) of the Federal Rules of Civil Procedure, , 


dismissing said Second Amended Unified Complaint on the ground 
that said Second Amended Unified Complaint fails to state a clain 
upon which relief may be granted in that plaintiff cannot obtain 


the relief of rescission and related equitable relief demanded 
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in said Second Amended Unified Complaint, and directing that 


this action be dismissed with prejudice, and that the ten 
thousand shares of common stock of Iota Industries, Inc. 
reserved for plaintiff's decedent under the Stipulation of 
Settlement in Land v. Commonwealth United Corp., 69 Civ. 3726, 
dated May 26, 1972, shall then be transferred to plaintiff. 
Dated: New York, New York 

August 26, 1975 


TOWNLY, UPDIKE, CARTER & RODGERS 


wi 

Sf/ 

Oe a 

A Membes-of ghe Firm 

Attorneys for Iota Industries, Isic. jan 
Commonwealth United Music, Ind,/ 
defendants 

220 East 42nd Street 

New York, New York 10017 

(212) 682-4567 


PATTERSON, BELKNAP & WEBB 
Attorneys for Plaintiff 
30 Rockefeller Plaza 

New York, New York 10020 


LORD, DAY & LORD 

Actorneys for Hudson Bay Music 
Company, Alley Music Corporation 
and Street Songs, Inc., defendants 

25 Broadway 

New York, New York 10004 


| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GERALD LIPSKY, executor under the Will 
of WALDEN ROBERT CASSOTTO (a/k/a BOBBY 
' DARIN) deceased, 
Docket No. M-19-95 
Plaintiff, COMMONWEALTH CASES 
Index No. 
70 Civ. 5030 (FHMcE} 


~ against - 


' COMMONWEALTH UNITED CORPORATION, (now 
- known as IOTA INDUSTRIES, INC.); 
COMMONWEALTH UNITED MUSIC, ING. 3 

' THE HUDSON BAY MUSIC COMPANY (formerly 
known as ALLEY-STREET MUSIC VENTURE) ; 

_ ALLEY MUSIC CORPORATION; and STREET 
SONGS, INC.:, 


2s oe ee 08 e@ ce ee 


NOTICE OF MOTION 


ee ee 


Defendants.: 


PLEASE TAKE NOTICE that upon the Second Amended Unified 
Complaint of the plaintiff, and upon all prior proceedings had 


herein, defendants The Hudson Bay Music Company, formerly known 


| 
| 


as Alley-Street Music Venture, Alley Music Corporation and Streec 

' Songs, Inc., by their undersigned attorneys, will move this Court 

‘at a time and place to be fixed by this Court for an order, 
pursuant to Rule 12(b) (6) of the Federal Rules of Civil Procedure, 

' dismissing said Second Amended Unified Complaint on the ground 

. that said Second Amended Unified Complaint fails to state a claim 
‘upon which relief may be granted in that plaintiff cannot obtain 
ehe relief of rescission and related equitable relief demanded 

in said Second Amended Unified Complaint. 

‘Dated: New York,New York 


August 26, 1975 
LORD, DAY & LORD 


A Member of the Firm 
Attorneys for Defendants 
Hudson Bay Music Company, 
Alley Music Corporation 
and Street Songs, Inc. 

25 Broadway 
New York, New York 10004 
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(FOR EXHIBIT B SEE APPENDIX 
PAGES A83-A9% ) 


i UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEV YORK 


| GERALD LIPSKY, executor under the 
Will of WALDEN ROBERT CASSOTTO 
(a/k/a/ BOBBY DARIN) deceased, 


Plaintiff, AFFIDAVIT 
Vis 
COMMONWEALTH UNITED CORPORATION Docket No. M-19-95 
(now known as IOTA INDUSTRIES, Commonwealth Cases 
INC.) : COMMONWEALTH UNITED MUSIC, 
INC.; THE HUDSON BAY MUSIC COMPANY 
(formerly known as ALLEY-STREET Index No. 70 
MUSIC VENTURE); ALLEY MUSIC 5030 (FHMcF) 
CORPORATION; and STREET SONGS, INC. 


Defendants. 


1 State of New York 


County of New York 


THOMAS THACHER, being duly sworn deposes and says: 


I am a member of the bar of this Court and of the 
firm of Patterson, Belknap & Webb, attorneys for the plain- 


tiff in this action. I am making this affidavit in connec- 


tion with the pending Rule 12(b)6 motions of the defendants 


directed to the Second Amended Unified Complaint Filed 


Pursuant to Pretrial Conference Order Gated July 11, 1975. 

As shown in plaintiff's accompanying memorandum in 
opposition to these motions, it is the rule in this Circuit 
that defendants may not succeed on such motions unless tt /2s 
shown that as a matter of law the plaintiff could not pre- 
vail under any state of facts which might be established in 
support of the claims of the Complaint. 


While it is plaintiff's position, as set forth in 
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its memorandum in opposition to the defendants' motions, that. 
no particularization beyond the allegations of platntife's | 
current pleading is required under the Federal Rules of Civil 
| Procedure, it is the purpose of this affidavit to point out 
(i) facts already established in this action and (ii) partic~ 
| ularization already supplied to the defendants herein, 
because such elements are ignored in the defendants’ moving 
| papers and are directly opposed to various contentions made 
therein. 

In apparently contending that under the pleading in 
issue proof cannot be adduced to show that Iota did not use 3 
best efforts to cause registration of Darin's shares to 
become effective at the earliest practicable time, Iota ig- 
nores its own Interrogatory Answers dated September 6, 1974 
| (page 9), showing inter alia, (1) that not until June 27, 
1969 - seven months after Iota's initial filing with the 
| Securities and Exchange Commission - did Iota file a request 
with the Commission that such registration become effective, 
(2) that Iota made no effort to effectuate registration of 


| Darin’s shares after August 1, 1969, and (3) that it has no 


knowledge that their registration ever was effective. 


Relevant to this bald contention is the showing in 
the same set of Interrogatory Answers (at pages 2-5) that 
the lapse of time between initial filing and effective date 
of each of Iota's registration filings with the Commission 

Shapes 


in 1968 before its November filing covering Darin3was as 


follows: 
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Registration No. Initial Filing Effective Date No./Days 


2-28045 1/17/68 1/31/68 
2-29080 5/17/68 8/28/68 
2-29286 6/11/68 7/25/68 
2-30223 9/23/68 10/16/68 
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| These data indicate a median lapse of time of 33.5 days or 

| an average of 46 days - a lamentable contrast with the 212 

| days that elapsed in this case between initial filing and 

| the first request filed with the Commission for effectuation. 


Further, whatever the significance of the defen- 


| dants' contention that in the Complaint no breach by CUM, 


| Iota's wholly-owned subsidiary, is charged it should be 
| brought to the Court's attention that in its Interrogatory 
Answers dated September 6, 1974 CUM states: 
"Since 1970, CUM has been inactive, 
and it has no management apart from that 
of Iota and Iota Entertainment, Inc. 
"If CUM had a duty to use an effort 

to cause the Registration Statement ... 

to become effective, that effort was made 

for it by Iota as CUM's parent and issuer 

of the securities covered by the Registra- 

tion Statement." 

Finally it must be pointed out that, after granting 
on March 31, 1975 the defendants' motion to strike from 
plaintiff's prior pleading all references to the position 
taken by the Commission in litigation as to these and con- 
current filings relating to Iota and its securities, the 


Court in settling the terms of the pretrial conference order 


of July 11, 1975, dealing inter alia with the motion to 


strike, proceeded not only to strike such references but also’ 


to preclude, over plaintiff's further objections, plaintiff's 
repleading of, the earlier pleaded deficiences in Iota's 
proxy statement and in filings with the Commission covering 
Darin's shares but without reference to the fact that the 
Commission concurred in these views. (To make this entirely 
clear, copies of our proposed pretrial conference order and 


my two letters to the Court of May 5, 1975 and May 16, 1975 
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are hereto annexed, as none of these papers appear to be on 


i fiJe in the Clerk’s office.) 


Iota's counsel, having persuaded the Court to re- 
|| fuse to permit plaintiff to replead the identical defi- 


| clencies in those papers which it had already pleaded, now 


| takes a further leap and cites the absence of such elements 

| in aid of his argument that plaintiff's pleading should be 

| disqualified altogether. While sucha position might be 

| tolerable in a court conceived by Kafka, it should be given 
|| no weight in a United States District Court on a motion under 


| Rule 12(b)6. 


ee el ty 
Go 
Thomas Thacher 


| Sworn to before me 
this 29th day of September, 
1975. 


Notary Public 
—£ CRUSTEIN 
ta ete ae af New York 
Hote Tio, 41-0271919 
Qusniws in Geeens Counly 
Commisston Expires March 30, Wa 


LETTER OF MAY 5, 1975 AND ENCLOSURES 


COPY 


PATTERSON, BELKNAP & WEBB 


May 5, 1975 


Honorable Frank H. McFadden 
Federal Building 
Birmingham, Alabama 35203 


Seeburg-Commonwealth United 
Litigation - Docket M-19-95 
Darin v. Commonwealth Cnited 
Corvoration - 70 Civ. 5030 


Dear Judge McFadden: 


Finding some problems in the pretrial order pro- 
posed by the defendants in the above-entitled action, I am 
enclosing a revised form of order, an@ © ited-lined copy 
of Mr. Hindman's version. Our revisions are requested for 
the following reasons: 


I. Pages 1-2, third ragraph. To avoid any 
ambiguity as to the scope of the forthcoming Rule 12(b) (6) 
motion this paragraph should set forth ali components of 
the equitable relief demanded in the Amended Unified Com- 
plaint with respect to the several defendants. While the 
quotation from our brief is accurate, its use in the con- 
text of the order the defendants propose could create the 
erroneous imoression that we have receded from our clain 
for a menetary award in the event that the Court concluces 
that plaintiff is entitled to rescission but that restora- 
tion of the Darin Assets should not be awarded. 


Il. Page 3, first varagraph. As we understand 
the Court's concept, the rirst matter to be determined com- 
prises the Rule 12(b)(6) defense of each defendant; accord- 
ingly, the order should speak in terms of that Rule rather 
than the "availability of equitable relier”. 


III. Page 3, Paragraph 2(a). A typographical error 
has been corrected in subparagraph 2. 


Iv. Page 3, Paragravh 3. This paragraph has been 
revised to make it clear that the plaintiff in the revised 
paragraphs of his amended pleading may allege deficiencies 
on the part of Commonwealth United Corporation in its efforts 
to cause the registration statement covering Darin's shares 
to become effective. S 


Vv. Page 4, Paragraph 4. 


(a) For the reasons noted in "I", characteriza- 
tion of the relief should accord with the prayer for relief; 
therein a monetary award is sought alternatively, but only 
if restoration of the Darin Assets is not ordered. 


(b) The second revision obviates problems of con- 
struction which would otherwise arise if the Rule 12b (6) 
motions are granted as to some, but not all, defendants. 


VI. Page 5, Paragraph 6. 


(a) The first revision overcomes the preblem re- 
ferred to in “"V(b)”. 


(b) The second revision shortens tne period within 
which defendant shall answer, to that permitted by the Federal 
Rules of Civil Procedure. 


(c) The third revision is intended to make it 
clear that, in the event of a decision favorable to the 
plaintiff on the first matter to be determined pursuant 
to this order, the Rule 12b(6) defense may not be raised 
again. 


Copies of this letter and of each enclosure are 
being sent to Messrs. Hindman and Greathead. 


Respectfully, 


Thomas Thacher 
be: Gerald Lipsky, Esq. 


UNITED STATES DISTRICT COURT 
, SOUTHERN DISTRICT OF NEW YORK 


SEEBURG~COMMONWEALTH UNITED Docket No. M-19-95 
LITIGATION 


i GERALD LIPSRY, Executor under the 
Will of WALDEN ROBERT CASSOTTO, 
, a/k/a BOBBY DARIN, deceased, 70 Civ. 5030 


Plaintiff, 
PRETRIAL CONFERENCE 
- against - ORDER 


“ COMMONWEALTH UNITED CORPORATION, 


Defendants. 


Pursuant to the order herein dated March 4, 1975, 


| 


i, Ment of counsel on motions of all defendants to strike Exhibit 


a pretrial conference was had on March 31, 1975 to hear argu- 


i C to the Amended Unified Complaint of plaintiff and certain 
; Allegations from said Amended Unified Complaint as enumerated: 


i in their Notices of Motion dated August 28, 1974; and to 


, define and limit the issues to be tried in this action and to 


schedule discovery and trial of such issues as so limited; an 


This Court having heard said motions to strike and ' 


argument of counsel at said pretrial conference and having 


1 
considered all papers submitted on the said motions, and being 


of the opinion that the said motions are due to be granted; 


and 


Plaintiff having limited the nature and scope of 


this action to a single cause of action seeking only equitable 


' 
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relief, i.e., rescission of the contract of August 20, 1968 
(awarding either restoration of the Darin Assets (as defined 
. in the Amended Unified Complaint) or, if restoration thereof 


- is not ordered, $2,000,000, the value thereof), an account- 


ing, an injunction and an allowance for reasonable attorneys’ 


- and accountants' fees and the costs and disbursements of 


this action; and 

This Court having by order and judgment entered in 
this docket on November 29, 1972, approved a Stipulation of 
Settlement in Land v. Commonwealth United Corp., 69 Civ. 
3726, dated May 26, 1972, and section 4.1(d) of said Stipula- 
er having reserved for plaintiff's decedent 10,000 shares 
of the common stock of defendant sons Sacueicias, Ine. 
("Iota") in the Settlement Fund created by said Stipulation 
if he became a party thereto; and 

Counsel for Iota having advised this Court at said 
pretrial conference on March 31, 1975, that they continue to - 
hold as trustees under this Court's order of December 15, 
1972 in this docket said 10,000 shares of Iota common stock 
so reserved for plaintiff's decedent available for distribu- 
tion to plaintiff upon order of the Court; and 

Defendants having advised the Court at said pre-_ 
trial conference that they will plead not only a denial eae 
Iota breached its agreement with Darin but also (a) that 
under said contract of August 20, 1968, plaintiff is not en- 
titled to the equitable relief demanded in his complaint 
even if he proves all the factual allegations therein, and 
(b) that if plaintiff's decedent ever had any right to such 
equitable relief under said contract, such relief is now 
barred by reason of laches and estoppel of plaintiff's de- 


cedent; and 
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This Court being of the opinion that it would be 


‘in the interest of the parties and of this Court that at the 


' 


:}outset a determination be made as to whether the complaint 
| fails to state a claim upon which equitable relief can be 
‘granted and, if determined in plaintiff's favor, that the 


i! 
| defendants’ affirmative defenses of laches and estoppel be 
'| separately tried and decided, and that trial of the factual 


| 
issues raised by plaintiff's complaint be held only if 


ii plaintiff prevails on trial of said affirmative defenses; 
i 
Accordingly, it is ORDERED: 


i 


1. That the motions to strike, noticed August 23, 


1974, be and the same hereby are granted in all respects; and | 


Yi 


2. That the Exhibit C and the following allega- 


‘tions are striken from the Amended Unified Complaint; 


(a) in paragraph 10: 


"Material omissions from such registration 
statement were cited in the complaint filed by the 
Commission in an action commenced against CUC in 
the United States District Court for the District 
of Columbia on October 2, 1969 to enjoin CUC from, 
inter alia: 


‘making false and misleading statements, 
omitting to state all material facts, 
and failing to disclose fully and accu- 
rately all material facts in filings re- 
quired to be made or, in fact, made with 
the Commission by defendant CUC in con- 
nection with the offer or proposed offer 
of any securities, or from engaging in 
any other activities in connection with 
defendant CUC in violation of Section 
10(b) of the Exchange Act and the Rules 
and Regulations thereunder. ' 


A copy of the complaint in said action is 
hereto annexed as Exhibit C and expressly made a 
part hereof." 
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(b) in paragraph ll: 


"Said Amendment was subject to objection by 
the Commission on grounds noted in its aforesaid 
complaint with respect to the February 3, 1969 
registration statement, in that said Amendment, 
inter alia, (i) omitted to state material facts 
as specified in paragraphs 8(b) (2), 8(b) (3), 
8(c) (2), 8(a) (2) and 8(d) (3) of Exhibit Cc." 


(c) in paragraph 13: 

"Material omissions from such proxy state- 

were cited by the Commission in its afore- 

complaint against CUC.” 

(d) in paragraph 14: 

"Said Amendment was subject to objection 
by the Commission on grounds noted in its afore- 
said complaint with respect to the proxy state- 
ment mailed by CUC on June 24, 1969 to its stock- 
holders in that said Amendment, inter alia, 
omitted to state material facts and failed to 
disclose fully and zccurately material facts as 
specified in paragraphs 11(a)-(d) of Exhibit ¢." 

3. That plaintiff shall serve and file, within 
‘ ten (10) days of entry of this order, a further complaint 
(i) which shall be captioned and hereinafter referred to as 
the Second Amended Unified Complaint, (ii) which shall be 


4 identical in content to the Amended Unified Complaint with 


the exception of Exhibit C and paragraphs 10, 11, 13 and 14 - 


i thereof, (iii) from which Exhibit C shall be deleted, and 
(iv) in which paragraphs 10, 11, 13 and 14 shall contain no 


| reference to the action commenced against Commonwealth 


1 
1 
3 
i 
; 
’ 
' 


: United Corporation by the Securities and Exchange Commission 


in the United States District Court for the District of 
Columbia on October 2. 1969 or the complaint filed therein. 
4, That by June 1, 1975 or within thirty (30) 
days after the service and filing of plaintiff's Second 
Amended Unified Complaint, whichever is later, defendants 
shall serve and file with their supporting briefs a motion 
under FRCP Rule 12(b) (6) to dismiss said Second Amended 


Unified Complaint on the ground that said Second Amended 


a§- 


“Unified Complaint fails to state a claim upon which relief 
‘can be granted in that plaintiff cannot obtain the relief of 
 seetiscies and related equitable relief demanded in said 
j;Second Amended Unified Complaint. If it is determined that 

i the Second Amended Unified Complaint does not state a claim 


against any one or more of the defendants upon which equit- 
able relief cin be granted; this action shall be dismissed 
with prejudice, and the 10,000 shares of common stock of Iota: 
| reserved for plaintiff's decedent under the Stipulation of 
— in Land v. Commonwealth United Corp., 69 Civ. 3726, 
ao May 26, 1972, shall then be transferred to plaintiff. 
5. That by July 1, 1975 or within thirty (30) days | 
oe the service and filing of said motion to dismiss, which- 
levee is later, plaintiff shall serve and file his answering 

| brief to said motion, and by July 15, 1975 or within fifteen 
= days of the service and filing of said answering brief, 
! 


«reply briefs. The oral argument of said motion by counsel 


ae be scheduled by further order of this Court. 


i 
| 
{ 
H 


6. That if it is determined that the Second Amended 


i Unified Complaint states a claim upon which equitable relief 
can be granted as to any one or more of the defendants, each 
' such defendant shall within twenty (20) days of the entry of 
oe erder, serve and file its answer to the Second Amended 
: Unified Complaint, including the affirmative defenses of 
aes and estoppel (but excluding the defense that the com- 
- plaint fails to state a claim upon which equitable relief ean’ 
be granted), as to which affirmative defenses all parties shall 
be accorded pretrial discovery to the extent allowed upon ap-— 


plication to this Court, and thereafter at a time to be fixed 


by further order of this Court a separate trial shall be held 
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of said affirmative defenses, and if defendants prevail 

i| thereon, this action shall be dismissed with prejudice and 
| the 10,000 shares of common stock of Iota reserved for 
plaintiff's decedent under the Stipulation of Settlement in 
Land v. Commonwealth United Corp., 69 Civ. 3726, dated 


; May 26, 1972 shall then be transferred to plaintiff. 


7. That except as allowed by further order of the 


Court, all discovery, including plaintiff's interrogatories 


' to defendants dated March 24, 1975 and plaintiff's requests 


for admission dated March 24, 1975, be and hereby is stayed 
' until thirty (30) days after the filing of an order of 
|| this Court determining the issues to be tried separately as 


|, directed in paragraph 6 hereof. 


DONE this day of May, 1975. 


I ee ee ee 


United States District Judge 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SEEBURG-COMMONWEALTH UNITED Docket No. M-19-95 
LITIGATION 


GERA™D LIPSKY, Executor under the 
Will of WALDEN ROBERT CASSOTTO, 
a/k/a BOBBY DARIN, Deceased, 70 Civ. 5030 
Plaintiff, 
PRETRIAL CONFERENCE ORDER 


COMMONWEALTH UNITED CORPORATION, 


Defendants. 


Pursuant to the order herein dated March 4, 1975, 
a pretrial conference was had on March 31, 1975 to hear argument 
of counsel on motions of all defendants to strike Exhibit C to 
the Amended Unified Complaint of plaintiff and certain allega- 
tions from said Amended Unified Complaint as enumerated in their 
Notices of Motion dated August 28, 1974; and to define and limit 
the issues to be tried in this action and to schedule discovery 


and trial of such issues as so limited; and 


This Court having heard said motions to strike and 
argument of counsel at said pretrial conference and having con- 


sidered all papers submitted on the said motions, and being of 


the opinion that the said motions are due to be granted; and 


Plaintiff having limited the nature and scopa of 
this action as stated at page 3 of his memorandum in opposition 
to said motions as follows: 

Dir Msdbeteat ec beathstentae ceed Miser ition ea 


“The complaint now before the Court... 
in its single cause of acti eck j it- 
able relief, principally rescission of the 


188° 
contract of August 20, 1968 on account of Tota's 
eqedJ breach or its express undo 
us@ ite best elrlorts to cause registration of 
Paachandl sheds etic slid eel drone Maga 
Darin’s shares Of Stock tO become errecctive at 


Test oracticable time after filin 
registration statement covering such shares in_ 


This Court having by order and judgment entered 


in this docket on November 29, 1972, approved a Stipulation of 
Settlement in Land v. Commonwealth United Corp., 69 Civ. 3726, 
dated May 26, 1972, and section 4.1(d) of said Stipulation having 
reserved for plaintiff's decedent 10,000 shares of the common 
stock of defendant Iota Industries, Inc. ("Iota") in the Settle- 
ment Fund created by said Stipulation if he became a party 


thereto; and 


Counsel for Iota having advised this Court at said 
pretrial conference on March 31, 1975, that they continue 
as trustees under this Court's order of December 15, 1972 
docret said 10,900 shares of Iota common stock so reserved for 
plaintiff's decedent available for distribution to plaintiff 


upon order of the Court; and 


Defendants having advised the Court at said pre- 
trial conference that they will plead not only a denial that 
Iota breached its agreement with Darin but also (a) that under 
said contract of August 20, 1968, plaintiff is not entitled to 
the equitable relief demanded in his complaint even if he proves 
all the factual allegations therein, and (b) that if plaintiff's 
decedent ever had any right to such equitable relief under said 
contract, such relief is now barred by reason of laches and 


estoppel of plaintiff's decedent; and 


This Court being of the opinion that it would be 
in the interest of the parties anc of this Court that the avail- 
ability of the equitable relief demanded in the complaint, in the | 


event plaintiff proves all the factual allegations therein, be 
“ie To rat ee 


decided first in this action, and-if decided in plaintiff's favor, 
_- ei amnrncemei namin tne nnn ln Bena anleSoomdnncmcintentonLNenstti costae 


that the defendants' affirmative defenses of laches and estoppel 
be separately tried and decided and that trial of the factual 
issues raised by plaintiff's complaint be held only if plaintiff 


prevails on trial of said affirmative defenses; 
Accordingly, it is ORDERED: 


\N 1. That the motions to strike, noticed August 28, 


1974,be and the same hereby are granted in all respects; and 


2. That the Exhibit C and the following allega- 
tions are striken from the Amended Unified Complaint: 
(a) in paragraph 10° 


“Material omissions from such registration 
statement were cited in the complaint filed by the 
Commission in an action commenced against CUC in 
the United States District Court for the District 
of Columbia on October 2, 1969 to enjoin CUC from, 
inter alia: 

"making false and misleading statements, 

omitting to state all material facts, and 

failing to disclose fully and accurately 
all material facts in filings required to 
be made or, in fact, made with the Commis- 
sion by defendant CUC in connection with 
the offer or proposed offer to any securi- 
ties, or from engaging in anv other 
activities in connection with defendant 

CUC in violation of Section 10(b) of the 

Exchange Act and the Rules and Regulations 

thereunder.’ 


A copy of the complaint in said action is 
hereto annexed as Exhibit C and expressly made a 
part hereof." 


(b) in paragraph ll: 


"Said Amendment was subject to objection by 
the Commission on grounds noted in its aforesaid 
complaint with respect to the February 3, 1969 


registration statement, in that said Amendment, 
inter alia, (i) omitted to state material facts 
as specified in paragraphs 8(b) (2), 8(b)(3), 
Ste) (2), (a) (2) and 8(d) (3) of Exhibit Cc." 

(c) in paragraph 133. 

"Material omissions from such proxy 
statement were cited by the Commission in its 
aforesaid complaint against CUC.” mie 

(ad) in paragraph 14: 

“Said Amendment was subject to objection 
by the Commission on grounds noted in its afore- 
said complaint with respect to the proxy state-_ 
ment mailed by CuC on June 24, 1969 to its 
stockholders in that said Amendment, inter alia, 
omitted to state material facts and failed to 
disclose fully and accurately material facts as 
specified in paragraphs 11(a)-(d) of Exhibit Cc. 

3. That plaintiff shall serve and file, within 
ten (10) days of the entry of this order, a further complaint, 
identical to said Amended Unified Complaint, but with the above 

stated allegations and Exhibit C deleted therefrom. Such further 
ae a alsegarione eee 
complaint shall be captioned and hereinafter referred to as the 


cone 


Second Brendes Uaitics (oe 


4. That by June 1, 1975 or within thirty (30) 
days after the service and filing of plaintiff's Second Amended 
Unified Complaint, whichever is later, defendants shall serve and 
file with their supporting briefs a motion under FRCP Rule 
12(b) (6) to dismiss said Second Amended Unified Complaint on the 
ground that said Second Amended Unified Complaint fails to state 
a claim upon which relief can be granted in that plaintiff cannot 
obtain the relief of rescission and related equitable relief 
demanded in said Second Amended Unified Complaint. on soee. said 
_motion is granted, this action shall be dismissed with prejudice, 
and the 10,000 shares of common stock of Iota reserved fo 
plaintiff's decedent under the Stipulation of Settlement in Land 
Vv. Commonwealth United Corn., 69 Civ. 3726, dated May 26, 1972, 


shall then be transferred to plaintiff. 


| 


cae 


" Bis: 


5. What by duly 1, 1975 or within thirty (30) 
days of the service and filing of said motion to dismiss, which- 
ever is later, plaintiff shall serve and file his answering 
brief to said motion, and by July 15, 1975 or within fifteen (15) 
days of the service and filing of said answering brief, whichever 


is later, defendants shall serve and file their reply briefs. 


mene + ene ae eee Ae EE AR RE I er 


The oral argument of said motion by counsel shall be scheduled hy 


further order of this Court. 


6. That if said motion to dismiss is denied, 
defendants shall within thirty (30) days of the entry of the 
order of denial, serve and file their answers to the Second 
Amended Unified Complaint, including their affirmative defenses 
of laches and vinisicicialbaa’ at to which affirmative defenses all 
parties shall be accorded pretrial discovery to the extent 


allowed upon application to this Court, and thereafter at a time 


| 
A 


to be fixed by further order of this Court a separate trial shal 
be held of said affirmative defenses, and if defendants prevail 
thereon, this action shall be dismissed with prejudice and the , 
10,000 shares of common stock of Iota reserved for plaintiff's 
decedent under the Stipulation of Settlement in Land v. Common- 
wealth United Coro., 69 Civ. 3726, dated May 26, 1972, shail then 


be transferred to plaintiff. 


7. That except as allowed by further order of the 
Court, all discovery, including plaintiff's interrogatories to 
defendants Gated March 24, 1975 and plaintiff's requests for 
admission dated March 24, 1975, be and hereby is stayed until 
thirty (30) days after the filing of an order of this Court 
@etermining the issues to be tried scparately as directed in 
| paragraph 6 hereof. 


Done this day of April, 1975. 


UNITED STATES DIST@ICT JUDGE 


g 


LETTER OF MAY 16, 1975 AND ENCLOSURES 


——— 


PATTERSON, BELKNAP & WEBB 


May 16, 1975 


Hon. Prank H. McFadden 
United States District Judge 
Pederal Building 

Birmingham, Alabama 35203 


Darin v. Iota, et al. 
Docket No. M-19-95 
70 Civ. 5030 


Dear Judge McFadden: 


Mr. Hindman's May 8 letter and newly proposed 
order were raceived May 12. Having had an opportunity 
to consider them, I am writing to explain why his latest 
proposal should not be adopted by the Court. 


As plaintiff's counsel understood the position 

of counsel for Commonwealth United Corporation, Ine. (Iota) 
at the pretrial conference and the Court's ruling at that 
time in regard to the motion to strike, the plaintiff's 
pleading is to be amended to e:.cise not only refarence tc 
the “action commenced against Iota by the SEC but also re- 
ference to the fact that the SEC complaint in that action 
charged Iota with deficiencies in tha registration filings 
in issue in this action. If at the Pretrial conference it 
had been made apparent that Iota contended that plaintiff 
should be barred frem pleading any deficiencies in tha S-1l 
registration atatements filed by Iota covering the sharas 
received pursuant to the August 20, 1968 contract as to 
which rescission is sought, any such contention would have 
been vigorously ornosead. It was not opvesed because it was 
our uncerstanding based on the motion pavers and the dis- 
cusaion at ths conZarence that the aceve-nmentioned roefer- 
ences to the SZC were the only matters to which objection 
was made and, in any event, were the only matters which the 
Cours ruled should be stricken. Under these circumstances, 
Mx. dindman's concern that the appellate record ween which 
an acverse ruling of the fortheeming 12(5)6 motion might be 


a, om 


reviewed should not contain a Pleading referring either to 
the SzC action or to the sSz=c complaint was understandable. 
But to preclude plaintif? from Pleading in the excised 
complaint that the S-l registration statements prepared and 
filed by Iota were defective would emasculate plaintiff's 
case and run counter to this Court's continuing insistence 
that plaintiff plead with specificity the acts and omissions. 
of Yota upon which plaintif? relies. Thus, plaintiff? in- 
tends to introduce no new matter in his excised pleading but 
merely to reiterate those deficiencies heretofore pleaded 
but without reference to the facts that the SEC brought an 
action against Iota based on those deficiencies and cited 
them in its complaint. 


With respect to the relief demanded by plaintiff, 
the inaccuracy of Mr. Hindman's statement in the second 
paragraoh on the second page of his May 8 letter is apparent 
from inspection of the prayer for relief contained in the 
Amended Unified Complairt of August 5, 1974. Assuming the 
Court's adoption of the order proposed by plaintiff on May 
5, 1975, paragraph 3 thereo# will require that the identical 
prayer be set forth in the Second Auended Unizied Complaint. 
Accurately characterized in plaintiff's memorandum as seek~ 
ing “only equitasle reliez, principally rescission of the 
contract of August 20, 1963", the reliag consistently de- 
manded since plaintizf's motions of Novenker 7, 21372 contem 
plates an award of the value of the Darin assets (as defined 
in the prayer for relief) if their actual restoration is not 
feasible because of supervening equities (if any are sub- 
sequently eatablished), such as their subsequent acquisition 
from Iota or one of its transferees by a purchaser for value 
without notice of Darin's rescission Ciaim. Why Mr. Hindman 
seeks to suggest that plaintiff contemplates varying the 
xelief sought by the Amended Unified Complaint is unclear; 
the fact is otherwise; and to obviate fuxther argument on 
the point, a copy o2 the prayer for relia: contained in the 
Amended Unified Complaint is enclosed. 


Finally, the vassage of tine since the pretrial 
conference does not anpneer to us t5 provide eny basis Zor 
eliminating the entirely workable briefing schedule Originally 
proposed by Mr. Hindman and incornerated in our proposed 
order, Without auch a schedule, it is possible that greater 
delay may be encountered. 


For the foregoing reasons, we uxge that the order 
submitted by plaintiff on May 5 be adopted by tne Court. 


Respectfully, 


\ 


aff 
Messrs. Hindman and Greathead of 


‘of the consideration promised to Darin by CUC unccr said 
‘eontract, which in paragraph 13.7 provides that for 


.CUC's failure to comply with any covenant contained in said 


‘contract, in addition to all other available remedies, plain- 


| tice is entitled to injunctive and other equitable relie£, 
and to recovery from CUC and CUM of all loss, cost and ex- 
! ense (including reasonable attorneys' fees) incurred by 
arin and plaintiff in securing such relief. 

WHEREFORE, plaintiff prays for judgment: 

1. Rescinding the contract of August 20, 1968 be- 
tween defendant Commonwealth United Corporation and defendant 
{Commonwealth United Music, Inc., on the one hand, and Darin, 
a the other, and directing the defendants (and any 
oe of any of their interests in and to T. M. Music, 


including the cxclusive songwriter's 


| contract of September 13, 1968 between Darin and Chardon 
| 
iMusic, Ine.), uson delivery to the Court (for apportionment 
\ 

DY the Court among the defendants and any such transferees 


Ton their interests may appear) of 77,323 shares of stock of 
| Commonwealth United Corporation, to make full restoration to 
plaintiff as Darin's sole legal representative of: (i) all 
rights, royalties and other profits heretofore or hereafter 
| baspaead under the aforesaid exclusive songwriter's contract, 
(ii) the assets owned by T. il. Music, Inc. as of the time on 
hae ae 13, 1968 when all of the stock thereof was trans- 
ere by Darin pursuant to the contract of August 20, 1968 
| and (iii) all rights, royalties and other profits accruing 
| upon such assets since September 13, 1968 (hereinafter the 

N rights and assets described in’ (i), (ii), and (iii) are 


! 


| 
! 
| 
| 
| 
! 
| 
| 
| 


| referred to as the Darin Assets. ;} 


-Ll1- 
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2. 


toner of an interest in any of the Darin Assets from trans-— 


| seiving or further encumbering any of the Darin Assets; 


i 
| ce 


Enjoining cach of the defendants and any trans- ; 


Requiring an accounting of all profits derived 


! 
1 
| 
| 
| 
1 
| 
| 
i 


from any of the Darin Assets by the defendants and any. trans- | 


' 
| 4. 
‘should not be 
|$2,000,000 in 
| Ss. 
| 


iments of this 


'feree of an interest in any of the Darin Assets; | 


If restoration to plaintiff of the Darin Assets : 
ordered, directing defendants to pay plaintiff 
damages; and 

Awarding to plaintiff the costs and disburse~ 


action, including an allowance for reasonable 


‘attorneys’ and accountants' fees, and such other and further 


premises * 


i] 


i 
| 
i; 
hi 
| 
i York, New 
|August 5, 1974 


| 
| 
veraTe as to the Court may seem just and proper in the | 


PATTERSON, BELKNAP & WEBB 
Attorneys for Plaintiff 


By ee ae 


A Member of the Firm 


30 Rockefeller Plaza 
New York, New York 10020 
(212) 541-4000 


York 


FILED 


UNITED STATES DISTRICT COURT fro 
SOUTHERN DISTRICT OF NEW YORK . FeO 17 1976 


GERALD LIPSKY, Executor under the 
Will of WALDEN ROBERT CASSOTTO : 07 
(a/k/a BOBBY DARIN) deceased, ‘ DOCKET NO. M-19-95 

: COMMONWEALTH CASES 

Plaintiff 
Index No. 70 Civ. 5030 
- against - 

COMMONWEALTH UNITED CORPORATION : 
(now known as IOTA INDUSTRIES, INC.)::- 
COMMONWEALTH UNITED MUSIC, INC.; THE 
HUDSON BAY MUSIC COMPANY (formerly : 
known as ALLEY-STREET MUSIC VENTURE) ;: 
ALLEY MUSIC CORPORATION; and : FINAL ORDER AND JUDGMENT 
STREET SONGS, INC., H 


Defendants 


This Court having, by order herein dated July ll, 

1975, granted motions of defendants to strike certain portions 
of plaintiff's Amended Unified Complaint and directed plain- 
tiff to serve and file a Second Amended Complaint identical 
thereto but with said stricken portions deleted therefrom, 
and plaintiff having accordingly served and filed his 
Second Amended Unified Complaint Filed Pursuant to Pretrial 
Conference Order Dated July 11, 1975 (the “Second Amended 
Unified Complaint") to which is annexed as Exhibit A a 
written Agreement dated August 20, 1968, made with certain 
of the defendants by plaintiff's decedent, Bobby Darin 
(“Darin”); and 

Plaintiff having limited the nature and scope of this 
action to a single cause of action seeking only equitable 
relief, i.e., rescission of said Agreement of August 20, 
1968 [awarding either restoration of the Darin Assets (as 
defined in the Second Amended Complaint) or, if restoration 
thereof is not ordered, $2,000,000, the value thereof], an 
accounting, an injunction, and an allowance for reasonable 
attorneys' and accountants’ fees and the costs and disburse- 


ments of this action; and 


fh 


This Court having by said order dated July 11, Ad 7 


determined that it would be in the interest of the parties 
and of this Court that the availability of the equitable 
relief demanded in the complaint, in the event plaintiff 
proves all the factual allegations therein, be decided 
first in this action, and accordingly by said order having 
directed defendants to serve and file a motion under 
Fed. R. Civ. P. 12(b) (6) to dismiss plaintiff's Second 
Amended Unified Complaint on the ground that said Second 
Amended Unified Complaint fails to state a claim upon 
which relief can be granted in that plaintiff cannot obtain 
the relief of rescission and related equitable relief 
demanded in said Second Amended Unified Complaint, and 
defendants having accordingly served and filed on August 27, 
1975, motions to dismiss under said rule on said ground; and 
This Court having by order and judgment entered in 
this docket on November 29, 1972, approved a Stipulation 
of Settlement in Land v. Commonwealth United Corp., 69 Civ. 
3726, dated May 26, 1972, and section 4.1(d) of said Stipu- 
lation having reserved for plaintiff's decedent 10,000 
shares of the common stock of defendant Iota Industries, 
Inc. ("Iota") in the Settlement Fund created by said 
Stipulation if he became a party thereto, and this Court 
by aid order dated July 11, 1975 having further found that 
said 10,000 shares of Iota common stock so reserved for 
plaintiff's decedent remain available for distribution to 
plaintiff upon order of the Court, and directed that if 
said motion of defendants to dismiss under said rule on 
said ground be granted as to all defendants, this action 


shall be dismissed with prejudice and said 10,000 shares 
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of common stock of Iota reserved for plaintiff's decedent 
under said Stipulation shall then be transferred to plaintiff; 
and; 

This Court having heard said motions to dismiss and 
the arguments of counsel on October 15, 1975, and having 
considered all papers submitted on said motions, and being 
of the opinion that said motions are due to be granted in 


that: 


1. The Agreement dated August 20, 1968, annexed 
to the Second Amended Unified Complaint provided for an 
exchange of stock between Darin and Commonwealth United 
Music. Specifically Darin was to deliver to Commonwealth 
United Music all the outstanding stock of a corporation he 
controlled, T. M. Music, Inc., in exchange for certain 
unregistered, legencui shares of stock of Commonwealth 
United Music's parent, defendant Iota. In the Agreement, 
Iota promised to file and thereafter to use its best efforts 
to cause to become effective at the earliest practicable 
time a registration statement under the Securities Act 


of 1933, covering said shares. It is undisputed that the 


exchange of shares and the filing of a registration state- 


ment occurred within the times called for by the Agreement. 
Plaintiff's essential charge herein is that Iota failed 
thereafter to use its best efforts to cause such registra- 
tion statement to become effective at the earliest practicable 
time, and for the purposes of defendants' motion to dismiss, 
that charge is deemed admitted. 

2. The equitable relief demanded by plaintiff in 
the Second Amended Unified Complaint may not be granted 


in that the Agreement dated August 20, 1968, as annexed 
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thereto, shows that the promise allegedly breached by tota, 
to-wit, to use its best efforts to cause the registration 
statement covering plaintiff's decedent's shares of stock 
of Iota to become effective at the earliest practicable 

; : 
time, was only incidental to the exchange of stock under 
Said Agreement and was not the essence of said Agreement 
and, accordingly, rescission is not an avajlable remedy 
for the alleged breach of such promise; 

3. The equitable relief demanded by plaintiff may 
not be granted in that the Second Amended Unified Complaint 
shows no breach by defendant Commonwealth United Music, Inc. 
("CUM") of said Agreement dated August 20, 1968 and accord- 
ingly, as CUM received the stock of T. M. Music, Inc. under 
said Agreement, it cannot be required to disgorge such 
stock because of the alleged breach of the collateral promise 
by Iota; 

4. The equitable relief demanded by plaintiff cannot 
be granted in that said Second Amended Unified Complaint 
seeks a return of assets owned by T. M. Music, Inc. at the 
time of said exchange of stock, and no facts are alleged 
therein showing any entitlement of plaintiff to such corporate 
assets even if rescission of the Agreement were ordered; 

5. The equitable relief demanded by plaintiff cannot 
be granted in that the Second Amended Unified Complaint 
reveals that events since said exchange of stock under 
said Agreement have radically changed the relative values 
and status of the shares exchanged thereunder and of the 
assets once held by T. M. Music, Inc. and, accordingly, 
it is not posssible to restore the parties to the 


status quo; 


6. The Second Amended Unified Complaint is fatally 


deficient in that it lacks allegations to show that Iota's 
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alleged failure to use best cfforts was the cause of any 
injury to plaintiff's decedent; 

7. Even if plaintiff were entitled to equitable 
relief as demanded in the Second Amended Unified Complaint 
against defendants Iota and CUM, said complaint is 
fatally deficient as to all other defendants in that it 
fails to show any facts entitling plaintiff to the 
equitable relief demanded against said other defendants. 

Accordingly, it is finally ORDERED, ADJUDGED and 
DECREED: 

1. The motions of all defendants herein to dismiss 
the Second Amended Unified Complaint are granted in all 
respects; and . BS 

2. The Second Amended Unified Complaint be and 
hereby is dismissed with prejudice and without costs as 
to all defendants; and 

3. Defendant Iota Industries, Inc. shall cause 
to be delivered to plaintiff's counsel forthwith the 10,000 
shares of common stock of Iota reserved for Darin in the 
Settlement Fund created by the Stipulation of Settlement 
dated May 26, 1972, which certificate shall be endorsed 
to "Gerald Lipsky as executor under the will of Walden 
Robert Cassotto"; and 

4. The clerk is directed to enter the foregoing 
as a final judgment forthwith. 


Done this {3 day of February, 1976. 


United States District Judge 


JLGGwENT ENTERED 2/79/76 
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